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APPELLANT’S BRIEF 

Statement 

This is an appeal from a judginent dated March 4, 1974 
dismissing the coinplain: of the plaintifT after a jury trial 
by Judge Hichard II. Levet of the United States District 
Court for the Southern District of New York. 

This is an uction to rccovor daniagcs for personal in- 
juries sustained by plaintifT by rcason of the unsafe and 
unseaworthy eondition of defendant ’h vessel and by rcason 
of the carelessness and negligeucc on the part of defendant 
shipowner. PlaintifT was a longshoreman employed by 



o 


tüird party delendant, Universal Terminal & Stevedoring 
Corp. 

A complaint was filed in the Clerk’s Office of the United 
States District Court for the Southern District of New 
\ ork on August 2(5, 1971 and was duly served on the 
defendant. The defendant answered on October 8, 1971. 
Ihe third party complaint against the stevedore was 
served and filed on February 2, 1972. Issue was joined and 
the case carne on for trial on February 6, 7, 11, and 13, 
1974. and the jury having rendered a verdict in favor of 
the defendant, the Court directed a dismissal of plaintifF’s 
complaint with costs to the defendant. 


Issues Presenten' on Appeal 

1. Did the ( ourt commit reversible error bv refusing 
to charge the Safety & Health Regulations for Longshor- 
ing, Section 9.91 (c) (d). 

2. Did the (.'ourt charge assumption of risk by the 
plaintiff. 

3. Did the Court err in charging that if plaintiff’s 
fellow employees created an unseaworthy condition the 
defendant may be held liable unless the conduct of the 
plaintitf’s fellow longshoremen was the solo* cause of the 
aïleged accident. 

4. Did the ('ourt err in its charge on negligence by 
making it an essential element of plaintiff’s claim of 
negligence to prove that defendant failed to warn plain- 
titf even tliough this issue was specifically withdrawn 
before the charge by plaintilï’s counsel. 
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Stipulated Stalenieul of Fact» 

Plaintiff longshoreinan sued defendant shipowner for 
claiined injuries when plaintiff slipped on seeds on the 
steel deck in the hold of defendant’s vessel, which seeds 
plaintiff claiined canie froni broken cargo bags. Plaintiff 
claiined lie slipped and feil about 2:00 P.M. and that seeds 
had been on the deck ever since 8:30 A.M. Plaintiff claiined 
that otlier longshorenien had slipped in the morning and 
afternoon but that none of the others had fallen. Plaintiff 
testified during the February, 1974 trial that he slipped 
and feil while hclping push a heavy draft before it began 
to rain. In a statement he sigued in July, 1970, four days 
after his claiined accident, plaintiff said he slipped and 
feil on seeds while walking towards the liatch ladder after 
the longshorernen had been ordered to cease work because 
of heavy rain. 

POINT I 

The Court committed reversihle eror hy refusiug to 
charge the Safety & Health Regiilations for Lougslioring.. 
Section 9.91 (c) (d). 

Defendant stipulates plaintiff submitted a tiny request 
to charge with regard to the Safety and Health Rcgulations 
for Lougslioring and tiinely excepted to the Courts’ rcfusal 
to charge sub part 1 of satne entitled, "(ipneral Working 
Conditions”; Section 9.91 Housekeeping; 

(c) Slippery conditions shall be climinated as 
they occur; 

(d) Loose paper, dunnage and debris shall be 
collected as the work progresses and be kept clear 
of the iiiiinediate work area. 
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In the cast* of Provema v. American Export Lines, 1964 
AMC 2279, 924 App. 2tl 660 eert. den., 976 U.S. 952 (citecl 
in Reid v. Quebec Paper Sales dt Transport Co., 1965 AMC 
112, 940 App. 2d 94 2 (’A) the Surrogate Court stated 
that the standards set up in the Safety Regulations promul- 
gated by the Secretary of Labor defined reasonably safe 
conditions and their violations readers the ship unsea- 
worthy and that it said unseaworthiness was a proxiniatc 
eause of plaintitf’s injury, tl.e shipowner was liable for 
datnages to the plaintiff. The Reid case cited above held 
that the Safety Regulations set a Standard of safety that 
bound the shipowner for their brcach. 

In Venable A/S Forenede Dampskcbsselskab , 1968 AMC 
1497, the Court stuted that the plaintiff was entitled to have 
the Safety Regulations plaeed before the jury with in- 
structions that the violation of sarne would render the ship 
unseaworthy and if said unseaworthiness was a proxiniate 
cause of plaintitf’s injury the shipowner would be liable to 
the plaintiff. 

Here it the jury had known that there was a specific 
regulation dealing with slippery conditions and debris and 
that violation of saine would be a violation of Safety & 
Health standurds and would be a competent cause of 
unseaworthiness and/or negligence, then they would have 
had without a <]uestion a breaeh of a Standard of care 
promulgated by a government agency and would or could 
have found for the plaintiff. 

Plaintiff was definitcly entitled to have these regulations 
plaeed before the jury and the failure to advise the jury 
of these regulations eonstituted reversible error. 
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POINT II 

The Court, by ihe maiiner in which it rharged, charged 
ussumptiou of risk. 

Plaintiff, in his request to charge #10 specifically asked 
the Trial Court to charge that a longshoreman did not 
assume the risk of negligence of defendant shipowner or 
the unseaworthiness of the vessel. Assumption ot risk is 
do defense in eauses of act ion based on negligence as well 
as unseaworthiness and is not available to a defendar* in 
a niaritime case. See Re(|uests to Charge Appendix page 
4a. 

The Trial Court instead charged .IKDS page 35, line 
24 and 25, Appendix page 4(ia “A longshoreman who goes 
aboard a vessel to perform his trade must exercise rea- 
sonable care in performing his duties aboard the vessel.” 
Page 3G, lines 2 to 13, “In exercising reasonable care for 
his own safety, a longshoreman is under a duty to make 
use of his own faculties and scnses, to observe and avoid 
dangers and injuries to himsclf, and he must be presumed 
to know what the ordinary use of his faculties would 
make apparent to him. “If a longshoreman is injured in 
one of the normal hazards of his calling without there 
hoing uny fault of anyone else, and the sliip being sea- 
worthy, he must bear the loss himsclf. In any event, he 
must bear the responsibility of exercising reasonable care 
and the defendant must exercise reasonable cure for the 
safety of the Longshoreman.” 

When again asked to charge, the plaintiff did not assume 
the risk of defendant’s negligence or unseaworthiness of 
defendant’s vessel, the Court refused even though in other 
cases and in one in particular bef ore this Court, the case 
of Andres Losu v. KNSM, hearing Appeal #73-2054, the 



sanie judgc gave this vcry charge not once hut twice, once 
in his charge on negligence, page 216 of the Losa Appeal, 
lines 13-15 whieh state as follows: “However a longshore- 
nian does not assuine the risk arising in ad or in part 
froni the negligence of the shipowner. And at page 219, 
lines 19 to 22, “on the other hand a longshorenian does 
not assumc the risk of injury arising in all or any part 
froni a shipowner’s breach of duty as to the provisions of 
a seaworthy vessel”. 

It is respectfully subinitted that the aetual charge with¬ 
out a charge on non-assumption of risk ainounted to 
charging assumption of whieh eonstitutes reversible 
error. This is especially so since the man in this case 
had to work for four or five hours where the aetual 
eondition that caused the injury was present on the deck 
and steel plates of said vessel. 

POINT 111 

The rliarge that if plaintiff's fellow longshorenien 
created an unseaworthy eondition then the defendanl 
may be held liahle unless the conduct of plaintiff’s fellow 
longshorenien was the sole eause of the alleged action. 
eonstituted reversible error. 

This charge, sec» jkds page 41, Appendix page 50a eould 
only hopelessly have eonfused the jury. If an unsea¬ 
worthy eondition exists and it is a proximate cause of the 
accident, the law is well settled that it does not matter 
who created the eondition or allowed the eondition to 
continue or even if the shipowner knew or should have 
kuown the eondition. For an unseaworthy eondition to 
exist the only thing that was necessary for plaintiff to 
prove is that the eondition existed. It does not matter if 







the longshoremen or anyonc eist* were responsible for 
creating this condition «nee the condition arose. 

Under this charge as given, the jury eould feel that this 
accident was the fault of the longshoremen for failing to 
clean up the seeds on the deck whieh constituted au unsea- 
worthy condition. 

POINT IV 

The Judge’s Charge on negligence was completely 
erroneous in that he eharged the jury that the plaintiff 
had to prove defendant failed to warn plaintiff even 
though there was no such claim raised hy plaintiff and 
in fact this claim was expressly withdrawn prior to 
charge to the jury. 

The Judge’s charge, jkds .'14, Appendix page 4oa on 
negligence was as follows: 

“In order for the plaintiff here to estuhlish negli¬ 
gence on the part of the ship, he must prove by a 
fair preponderance of the credible evidence, first, 
that there existed a hazardous condition with respect 
to the presence of seeds on the deck on board this 
vessel on July 10, 1970, at the spot concerned; 
second, that defendant had notice, either actual or 
constructive, of this allegedly unsafe condition prior 
to the pluintiff’s accident; and third; that the de- 
fendant did not warn the plaintiff concerning this 
allegedly dangerous condition or fake steps to correct 
it; and fourth, and this one of the important factors, 
that this unsafe condition, ufter you reach a con- 
clusion that it was unsafe, if you do. wus a proxi- 
mato cause in wliole or in part of the injuries 
sustained by the plaintiff”. 




8 


This placet» the huiden on the plaintiff of proving the 
failure to wam whcre it was not even an .dlogation in 
the case. 

lt also limit» his claim for negligence to a failure to 
warn or to correct a condition when the reul basis for 
negligence was an unsafe place to work. 

Obviously this charge on negligence was not correct 
and eonstituted reversible error. 


CONCLUSION 

Wherefore, it is respectfully submitted that the verdict 
dismissing the complaint be set aside and a new trial 
granted. 

Zl.MMER.MAN & ZlMMERMAN, 

Attorneys for Plaintiff Appellant , 
160 Broadway, 

New York, N. Y. 10038. 


Martin Lassoff, 

On the Brief. 


BA 7-1350 













Plaintiff’s Koqui'xU lo Charge 

UNITED STATES DISTRICT COIRT 
Soi riiKKN District of Xku Vork 


LSAME T1TLE1 


1. The doctrine* of unseuworthiness lias been long estab- 
lished and applied to Maritime cases oi tliis type. It is 
the duty of the shipowner to furnish the longshorenien 
with a reasonably safe place to work and not to coinpel 
thein to work in places that niay be dangerous and likely 
to and actuully cause injury. The seaworthiness doctrine 
is, in essence, that things aboul a ship, whether tin* huil, 
the decks, the niachinery, the tools furnished, the stowage 
or cargo containers, must be reasonably fit for the pur- 
poses for which they are to be used. It is a liability with¬ 
out fault, and is an absolute duty imposed on the* ship- 
owner. Seas Nhipping v. Nieracki, 328 l'.X. 85; Papa <ï 
Talbott, Ine. v. Haan, 340 1 T .S. t0(! and (lutierre: v. Water¬ 
man S.S. Corp., S.C. 374 U.S. 858, 1903 AMC 1049. 

2. The doctrine of seaworthiness iniposes liability on 
the shipowner without question as to who was at fault for 
the condition complained of and it is not necessary to 
prove prior notico, actual or constructive, of the unsea- 
worthy condition. It is a nondelegable duty iielinquish- 
uient of eontrol over the vessel to an independent con- 
tractor, does not exonerate the owner from his absolute 
liability which continues even after eontrol of the ship lias 
been surrendered to stevedores. The showing by the sliij»- 
owner that hc was exercising due care and diligence, does 
not constitiite a defense to a claim based on unseaworthi 





Plaintiff’s Requests to Charge 


ness. The owne-’s duty to furnish a soaworthy ship is 
absolute and completely independent of his duty to exer- 
cise reasonable care. Seas Ship ping v. Sieracki, supra; 
/ o/a' d Talbolt, Ine. v. Ilaten, supra; Mahnich v. Southern 
S.S. Co., .‘121 U.S. 96 and Torrcs v. Kastor, 227 F. 2d 664. 

•1. Kegaidless of who niay be in actual possession, oper- 
ation or control of the vessel or any part thereof, liability 
tor an unseaworthy condition is always on the shipowner. 
Alaska S.S. ('o., Ine. v. Pettcrson, 346 U.S. 396, 1934 AMC 
H60; Paluzzola v. Pan Atlantic S.S. Corp., 211 F. 2d 277 
and Crumady v. Joachitn Hendrik Pisser, 338 U.S. 423. 

4. Dangerous and uncertain eonditions under foot on 
board ship constitutes unseaworthiness. Walking and 
working surfaces on board vessels are required to be rea- 
sonably safe for use. If, as in our case, oily seeds scat- 
ter on the walking and working surface niaking it slippery 
and hazardous, the shipowner should clean such substanee 
from the walking and working area or see to it that it is 
done. Shenker v. C.S.A., 1964 AMC 6, 322 F. 2d, 622 
(2CA); Mitehell v. Trawler Racer. Ine., 1960 AMC 1303. 
362 l .S. 339 and l ’.S. v. Harrison, 243 F. 2d, 911. 

3. It the spillage results trom either leaking containers 
o» containers which broke by reason ot mishnndling by 
stevedores, the ship is unseaworthy. In Guticrrez v. 
Waterman S.S. Corp., supra, defeetive bags of coffee beans 
were being discharged onto the pier and were ullowed to 
spill on the pier. A longshoreman slipped thereon and was 
injured. The Court held that a cargo container that leaks 
is unseaworthy. When the shipowner accepts cargo in a 
faulty container or allows the container to hecomo faulty, 
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Plaintiff’s Hequcsts to ('harge 

In* assurnes responsibility for injury tliat inay be caused 
to longshoremen. 

(>• “Heans belong inside their containers, and augoue 
should l.notv, as the trial court f'ouiiil, llnit serions iujiirg 
mag result if theg get nut of their containers aait get ander 
font.” (j). 1655 of AMC Keport) 

7. Furthermore, the shipowner eau beeonie liahle even 
it the accident resulted solcly from the inanner in which 
longshoremen curry <»ut their discharge operutions or their 
negligence in unloading. Alexander *\ Hethlehem Steel 
Corp., 19(57 AMC 2324, 382 F. 2d 9f>3 and Mascuilla v. P.S., 
19(57 AMC 1702, 387 U.S. 237. 

8. The Suprème Court having held tliat anyone should 
known tliat if coflfee beans (and in our case, oily seeds) 
get under foot, serious injury tnay result, tin* vessel was 
unseaworthy by reason of the unsafe place of work, as 
well as by reason of the unsafe and unseaworthy conditiën 
of the cargo, and or the unsafe inethod of operation by 
the longshoremen causing the spillage of such oily seeds 
on the deck. 

9. Furthermore, the Suf et y and Health Kegulations for 
longshoring, Sec. 9.91 (c) and (d) re-piired that slippery 
conditions shall be eliminated as they occur and loose 
debris shall be coUectcd as the work progresscs. The 
standerds set ui» in the Safety Kegulations deline reason- 
ably safe conditions and their violation render the sliip 
unseaworthy and the shijiowner liahle. Itcid v. Quebcc 
Paper Sales d Tramp. ('o.. 19(ió AMC 112, 340 F. 2d 34 
2 CA and Proreuza v. American Export Lines. 1904 AMC 
2279, 324 F. 2d 0(50, 4th Circuit, eert. den. 37(5 F.S. 9.V2 
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Plaintiff's Requests to Charge 

and I enable v. A/S Forenede Üampskebssclsknb, 1968 
AMC 1437, 4 CA. 

1U. 11, as liere, one is injured on board a vessel in 

navigable water», his rights are goveiiied by Maritinie 
Law and coiuparative negligence applies, contributory 
negligence being cor.sidered in initigation ot‘ daniagus only. 
A long.shoronian doe» not assunic the risk of negligence of 
defendant-shipowner, or the unseaworthiness of the vessel. 
Assuniption of risk is no defense in causes of action l>ased 
on negligence, as well as unseaworthiness, and is not uvail- 
able to a defendant in a Maritinie case. Pope d: Talbott , 
Ine. v. Iiawn, supra; Kennarec v. Compagnie Generale 
Transa tlant ique, 358 U.S. 025; Polernio v Luckenbach 
Steamship Conipang, 355 Ü.S. 20 and Klimaszcwsk v. 
Pac-Atl S.S. Cu., 246 F. 2d 875. 

11. The defendant lias the burden of proving contri¬ 
butory negligence on the part of the plaintifT. Laguerra v. 
Brasileiro, 124 F. 2d, 553; Maccaronr v. The A/S Inger , 
262 F. 2d 569. 

12. In considering contributory negligence, it is re- 
quired to judge plaintiff’s conduct by traditional negli¬ 
gence standerds of whether lie exercised the care which 
a reasonably prudent man would have e v ereised under the 
circuinstunces. Ktistukis v. Cnited Cross Xarigation (’orp., 
1963 AMC 1211, 316 F. 2d 869. 

13. The plaintitl in our case was not contributorily 
negligent. He was in the liold working where bis eniployer 
directed him to perform his work. He was in no sense 
obligated to protest against the uiethod of operation which 
he had been instructed to follow and he had no duty to 
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Plaintiff’s Rcqucsts to ('hurgt 

unticipute anothcr’s nogligencc. Simgsmt v. Kopal Kotter- 
<lam lAogd, SI) 19(54 AMC 1171; Bnlltranz v. Isthmiaii 
Lines, 19(54 AMC 1480 and llattcr v. ('nutgattin Anonia 
Venezolaan, 10(54 AMC 1421. 

In view of the foregoing, plnintilï sliould nut be eharged 
with any contributory negligunce. 

14. Uccovery eau be huil against a shipowner for both 
unseaworthiness and negligence in tIn* saine aetion Kope <£ 
Talbott, Ine. v. linten, supra. 

10. lt is settlcd luw thut u shipowner owes the duty of 
exercising reasonable care lowards tho.se lawfully ubourd 
its vcssel, who are not mombers of the crew. The defend- 
ant had u duty to furnish the pluintifT, as a business 
visitor or invitee, with u reasonably safe place to work. 
This duty included tin* respoiisibility not to coinpel liiin to 
work in plaees that niay be dangerous and likely to cause 
injury. This is a non-delegable duty. 1‘alazzola v. Van 
Atlantic S.S. ('o., 1904 AMC 7(5(5; Amato v. U.S.A.. 1(57 
F. Nupp. 020 and l'odera v. Boot), American Shigping Cu., 
109 F. 2d 795. 

1(5. A shipowner is uegligent if he Inows of or sliould 
know of a dangerous condition whieii is reasonably likely 
to cause injury and does not exercise the care which a 
reasonably prudent man would have exereised under the 
circuiustances. (Intierrci v. Waterman S.S. ('mg., sagra 
and Simgson v. Itogal Rolterdan Llogd. sagra. 

17. The duty of exercising reasonable care and dili¬ 
gence to provide sneb reasonably safe place to work de- 
volves on the owner of a ship. For the hrcacli ol that 
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Plaintiff’s Rcquests to Charge 

dut} liahilit} follows. The fact tliat there is a concurrent 
duty irnposod on a contractor employer to furnish an 
employee with a safe place to work does not alter the 
owner’s liability. Mel'all v. ('om gaga ie Maritime Bclac 
304 X.Y. 314. 

18. Furthennore, if the shipowner knew or should have 
known of the violation of the Safety and Health Itegula- 
tions for longshoring which occur on board i s vessel it 
would be liable to the plaintiff on the ground ot negligence. 
Provenza v. American Export Lines, lupra. 

19. 1 he Maritime rules with respect to comparative 
negligence, assumption of risk and huiden of proof of 
contributory negligence which is set forth in previous 
])uragraphs of this brief applies to the cause of action 
and negligence as well. 

ZlMMKR.MAX & Zl.MMKRMAX, 

Attorneys for Plaintiff, 

Office & P. O. Address, 

100 Broadway, 

New York, New York 10038. 
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Defcndunt's Requcsts lo Charge 

IXITED STATES DISTRICT COUHT 
Southern District of New Vork 


ISA ME TITLEI 

- + - 

1. Plaintitï lias the buide*n of proving every essential 
element of his c-asi* by u fair preponderunce of the* eredible 
evidenct*. Jury Instructioiis und Forms for Federal Civil 
Cases |here*inafter citcd as “Forms”|, 28 F.R.D. 401, 415; 
Federal Jury Practico & Iustructions [hereinafter cited 
as “F.JPI”J §71.01. 

2. Prooi' by u fair preponderaiice of the credible evi¬ 
dente nieans that the inferences which ean reasonably be 
made from the believable evidenct* persuadc you that the 
essential facts which plaintiif seeks to prove are more 
likely so than not so. Universe Tankships v. Pyrate Tank 
Cleaners, S.D.N.V., 152 F. Supp. 903; “Forms”, 28 F.R.D. 
415; “FJPI” §71.01. 

3. Plaintiff cannot satisfy that burden of proof merely 
by persuading you that he had an accident or was injured 
on defendant’s ship. Mosley v. Cia Mar Adra, 2 Cir., 314 
F. 2d 223; Kuberski v. X.Y. Central R.R., 2 Cir., 359 F. 2d 
90; Palomino v. Winck, S.D.X.Y., 222 F. Supp. 985. 

4. Any witness, including the plaintilT, muy be dis- 
credited or impeached by contradictory evidente, or by 
evidente that al other times the witness lias made stute- 
ments or given testimony which are not consistent with 
the witness’ present testimony. 11' you believe that any 
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Dcfvndatit’s Itcqiusts to Charge 

witness hus been impcached and thus discredited, it is 
your exclusive provincc to give the testimony of that 
witness such credibility, if any, as you inay think it 
deserves. If you believe that a witnoss knowingly testified 
falsely concerning any rnaterial matter, you have the right 
to distrust suoh witnesa’ testimony in other particulurs, 
and you may reject all the testimony of that witness or 
give it such credibility as you may think it deserves. 
“Forms”, 28 F.K.D. 424-425; “F.JPI” §72.04. 

5. Since plaintifV has an obvious tinancial interest in 
the outcome of his case, you may consider that fact in 
deterrnining the weight and credibility to l)e given plain- 
tilf’s testimony. Westchester Fire Insurance Co. v. 
Tantalo, D. Conn., 273 F. Supp. 7, aff’d 337 F. 2d 280. 

0. Credibility is determined by considering such factors 
as the witnesses’ demeanor, interest, inherent probability, 
consistency, and corroboration or lack of corroboration by 
other credible evidence. Westchester Fire Ins. Co. v. 
Tantalo, D. Conn., 273 F. Supp. 7, alï’d 337 F. 2d 280; 
Iodiee v. Calabrese, S.D.N.Y., 345 F. Supp. 248. 

7. Your verdict must be based on common sense and 
ivusonable beliefs and must be supported by the credible 
evidence and not by mere spcculation. Miller v. Farrell 
Lines, 2 Cir., 247 F. 2d 503; Kuberski v. \ew York Central 
Railroad Co., 2 Cir., 359 F. 2d 90. 

8. The iules of evidence ordinarily do not permit 
witnesses to t est if y to their opinions or conclusions. An 
exception to tl s rule exists as to those whom we call 
“expert witnesses”, such as a medical doctor. You should 
consider ench expert opinion received in evidence in this 


i . 
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Defendaut’s Itcquests to Charge 

case, and give it such weight as you inay think it descrves, 
t)ut you are not bound to accept any such opinion and you 
may rejeet such opinion if you concludc that the reasons 
given in support of the opinion are unsound or are out- 
weighed by other cvidence or tliat the expert witness is 
otherwise unworthy of belief. Sartar v. Arkansas Gas 
Corp., .‘121 U.X. 620; <’onn v. Voung, 2 Cir., 207 F. 2d 725; 
“FJPI” $71.08. 

9. To have evidentiary weight, an expert ’s opinion must 
be based upon proven facts; therefore, unless you find 
that all of the assumed facts upon which an expert opinion 
is based and which were essential to that opinion—that 
all of thoso assumed facts were proven to be truc, you 
cunnot propcrly accept or rcly upon that expert opinion. 
Herman Schwabe, Ine. v. United Xhoe Machinery Corp., 
2 Cir., 297 F. 2d 906; Syracuse Broadcasting Corp. v. 
Aewhouse, 2 Cir., 319 F. 2d 08.1; Rewis v. U.S. 5 Cir., .‘509 
F. 2d 595. 

10. In order to Ik* seaworthy, a vessel must simply be 
reasonably fit for her intended purpose. Absolute per- 
fection is not required. Mitchell v. Trawler, Ine., 362 U.S. 
539. 

11. The warranty of seawortbiness does not require 
that a longshoreman l>e furnished an accident-proof sliip, 
nor does it inake the shipowner an insurer of the long- 
shoreman’s sufety. Mitchell v. Trawler Racer, Ine., 362 
U.S. 539. 

12. To satisfy the warranty of seaworthiness, a ship¬ 
owner is not re(|uired to furnish the best possiblc sliip, 
gear, or equipment but must simply furnish a sliip, geur, 
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and equipment which is reasonably fit and suitable for its 
intended purpose. Italia Societa, etc. v. Oregon Stevedor- 
ing Co., 376 U.S. 315. 

13. To be seaworthy, stowage of cargo need only be 
reasonably safe and convenient for carriage and discharge 
within the usual and custonmry standards of the industry. 
Xuzzo v. Bederi A/S Wallenco, etc., 2 Cir., 304 F. 2d 506. 

14. A seaworthy vessel is not made unseaworthy by a 
temporarily unsafe condition if, despite sueli condition, the 
vessel reniains as fit for service as similar vessels in 
similar service, and if the work area aboard the ship 
reniains reasonably fit to perniit persons to perfonn their 
work with reasonable safety. Pinto v. States Marine Cor., 
2 Cir. 296 F. 2d 1. 

15. Xegligence is doing something which a reasonably 
prudent person would not do, or fading to do something 
which a reusonubly prudent person would do, activated 
by considerations which ordinarily regulate the conduct 
of human atfairs. “Forms”, 28 F.K.D. 494. 

1(>. To recover for negligence, plaintiff must prove 
that defcndant either actually noticed or reasonably should 
have noticed the claimed dangerous condition and should 
reasonably have foreseen the possibility that somcone 
might thereby be injured. Poignant v. U.S., 2 Cir., 255 F. 
2d 595; Owinett v. Albatross S.S. Co., 2 Cir., 243 F. 2d 
8; Petition of Kinsman Transit Co., 2 Cir., 338 F. 2d 708. 

17. Absent evidence that anyone employed by defend- 
ant shipowner actually saw the claimed dangerous condi¬ 
tion prior to plaintiff’s accident, in order to recover for 
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negligence plaintitT must provo that the claimed dangorous 
coiidition was present for sufficiënt length of time prior 
to plaintitï's accident sn that some rosponsible person in 
defendant’s employ ouglit reasonahly to havo discovered 
and had the condition corrected. Guerrini v. United Statos, 
2 Cir., 167 F. 2d; Poignant v. United Statos, 2 Cir., 225 
F. 2d 595. 

18. In dotennining what is rcasonably foreseeablo, you 
should endoavor to put yoursolves in the samo position as 
was the dofendunt on and prior to the date and time of 
plaintilï’s claimed in.jury. In otlier words, you should use 
foresight as of that time and not hindsight as of today. 
Ismert-Hincke Milling Co. v. Union Pacific Railroad Co., 
10 Cir., 238 F. 2d 14. 

19. Rcasonablo foresight requires only that u person 
of ordinary prudence anticipatc that harm might reason- 
ably result from his act or inaetion; failure to guard 
against the remote possibility of harm or harm which 
could not rcasonably bo foroscen in the exercise of ordinary 
care is not negligence. Berry v. Atlantic ('oast Line Rail¬ 
road ('o., 4 Cir., 273 F. 2d 572; In re Roading’s Pctition, 
N.D.N.Y., 169 F. Supp. 165. 

20. The shipownor had no duty to oversee, superviso, 
or direct the methods by which or manner in which the 
stovedoring Corporation and its employees performed the 
stevedoring services. Cornec v. Baltimore & Ohio R.R. 
Co., supra; McGeoney v. Moran Towing (’orp., supra; 
Berti v. Compagnie de Xavigation Cyprien Fabre, 2 Cir., 
258 F. 2d 734; Albanese v. Holland-America Lines, 2 Cir., 
346 F. 2d 481, 392 F. 2d 763; Gallagher v. United States 
Lines (’o., 2 Cir., 206 F. 2d 177; Puddu v. Royal Xed. S.S. 


L 
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C’o., 2 Cir., 303 F. 2d 752; üblatore v. United States, 2 Cir., 
289 F. 2d 400; Filipek v. Moore-McCormack Lines, 2 Cir 
258 F. 2d 734. 


22. Defendant shipowuer is not lial)le for the conse- 
quences of plaintitf’s accident if it was caused solely by 
the negligence of plaintitf or other employees of the steve- 
dore. Puddu v. Royal Ned S.S. Co., 2 Cir., 303 F. 2d 752; 
Guarracino v. Luckenbach S.S. Co., 2 Cir., 333 F. 2d 646; 
Pisano v. S.S. Benny Skou, S.D.N.Y., 222 F. Supp. 901, 
atf’d, 346 F. 2d 993; Spano v. N.V. Koninklijke Rotter- 
damsche Lloyd, 2 Cir., 472 F. 2d 33. 


23. Defendant shipowner is not liable for the conse- 
quences of plaintiflf’s accident if it was caused solely by 
the operational negligence of employees of the stevedorê. 
Csner v. Luckenbach Overseas Corp., 400 U.S. 562; Tara- 
bocchia v. Zim Israël Navigation Co., 2 Cir., 446 F. 2d 
1375; La Fleur v. M/S Maude, W.D. La., 349 F. Supp 
1318, aff’d 467 F. 2d 944. ' 


24. Every worker, including longshoremen such us the 
plaintitf, assumes the ordinary risks of his occupation 
and if you find that the claimed accident resulted from 
the ordinary, usuul risks of plaintitf’s job, then you 
cannot award any damages to plaintitf against defendant 
West v. United States, 361 U.S. 118; Lake v. Standard 
Fruit & Steumship Co., 2 Cir., 185 F. 2d 354; Klimaszewski 
v. Pacific-Atlantic Steamship Co., 3 Cir., 246 F. 2d 875- 
Rush v. Cargo Ships & Tankers, Ine., 2 Cir., 360 F. 2d 766; 
dones v. Moore-McCormack, S.D.X.Y., 291 F. Supp. 888; 
Bryant v. National Tansport Co., 3 Cir., 467 F. 2d 139. 
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25. I ii determining whether the accident to pluintitT 
resulted from tlu* ordinary risks of his job, you nmko takc 
into conHideration the fact that the job of a longshorcman 
is inhetcntly dangcrous. Colantuono v. North Oerman 
Lloyd, S.D.N.Y., 223 F. Supp. 381. 

26. lf plaintitï’s own negligence played any part even 
the slightest, in proximatcly causing the claimed accident 
for which plaintitT seeks to recover dumagcs, then you must 
lind that pl.intitf was contributorily negligcnt. Page v. 
St. Louis Southwestern Railway (’o., 5 Cir., 349 F. 2d 820. 

27. Every pcrson, including the plaintitT, has a lcgal 
duty to make reasonable use of his own senses in order 
to avoid injury to himself, Walker v. Lykes Bros. S.S. Co., 
2 Cir., 193 F. 2d 772, and failure to do so is contributory 
negligence as a matter of law. Stoffel v. X.Y., N.H. & H. 
R. Co., 2 Cir., 205 F. 2d 411. 

28. Dcfendant had no obligation to wam the plaintitT 
about any dangcrous condition without proof by the plain- 
tifT that defendant knew or should have known of the 
existencc of the condition in sufficiënt time to cffectively 
wam the plaintitT. Martin v. l’nited Fruit Company, 2 
Cir., 272 F. 2d 347. 

29. Defendant had no obligation to warn plaintitT of 
any dangers which plaintitT himself should have por- 
ceived and avoided. Long v. Silver Lino, 2 Cir., 48 F. 2d 
13; Trost v. American Hawaiiun S.S. Co., 2 Cir., 324 F. 
2d 225. 

30. Defendant lia«l no duty to warn plaintitT of any 
condition which was obvions upon a cursory inspectiou. 
Harris v. Fnited States, W.D. Ky., 154 F. Supp. 46. 
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31. Defendant had no duty to wam plaintiW of any 
risks or dangers where the very nature of the work which 
plaintitT wus perfonning sliould have made hiin aware of 
such risks and dangers Brunengraber v. Firestone Tire & 
Rubber C'ompany, S.O.X.Y., 214 F. Supp. 420. 

d2. Defendant had no duty to warn plaintitT of any 
hazard which plaintitT might reasonably l>e expected to 
notice hiinself. Trost v. American Hawaiian Steamahip 
C'ompany, 2 Cir., 324 F. 2d 225. 

33. Should you find that the defendant was negligent 
or that the ahip waa unaeaworthy, and tliat such negli- 
gence or unaeaworthinesa was a proximate cause of any 
injury or damage to the plaintitT, and turther tind that the 
plaintitT was guilty of some negligence which proximately 
contributed to his own injury or damage, thcn the total 
damages awarded to the plaintitl' must be diminished or 
reduced by you in the same proportion that the umount 
of contributory negligence chargeable to the plaintitT com- 
parea with the amount of negligence or unseaworthiness 
chargeable to the defendant. “Forms”, 2H F.R.I). 499-50. 

•14. IMuintilï has the burden of persiiadiug you that the 
damages which he soeks to rerover were proximately 
caused in whole or in part by defendant ’s negligence or 
by the unseaworthiness of defendant s ship. Ramos v. 
Matsou Xavigation ('o., 9 Cir., 316 F. 2d 128; Olivarea v. 
United States Lines, Co., 2 Cir., 318 F. 2d 890; Blier v. 
United States Lines Co., 2 Cir., 286 F. 2d 920- “FJPI” 
*78.09. 

•'ló. Mere proof of negligence or unseaworthiness does 
not conatitute or sustain plaintitT’a burden of jjroving 
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proximate causatiou. In re Marine Sulphur Queen, 2 ('ir., 
460 F. 2d 89. 

36. Proof of proximately caused damages requires 
plaintiff to prove that a chain of events Howcd trom 
defendaat’s claimed negligence or the ship's claiiucd un- 
seaworthiness and led to the damugcs which plaintitT soeks 
to recover; a chain of events unbroken hy any other event 
tor which defendant is not liable. Mosley v. ('ia Mar Adra, 
2 Oir., .314 F. 2d 223; in short, that the claimed ncgligenoe 
or claimed unseaworthiness in fact caused the claimed 
injury and claimed damages. In re Marine Sulphur Queen, 
2 Cir., 460 F. 2d 89. 

37. Plaintiff cannot recover damages trom defendant 
for any physical conditiën, disability, or consequential 
damages which were not proximately caused hy any negli- 
gence of the defendant or any unseaworthiness of the 
ship. Evans v. S. ,J. Grobes & Sons, 2 Cir., 31Ö F. 2d 33ó; 
Akers v. Norfolk & Western Ry. Co., 4 Cir., 417 F. 2d 
632; “Forms”, 28 F.R.D. 440. 

38. Any award of damages must be reasonable. If you 
firnl that plaintiff sustaincd any damages which were prox¬ 
imately caused hy any negligenee of the defendant or any 
unseaworthiness of the ship, your verdict nmy award 
plaintiff only sucli damages as will fairly and reasonahly 
compensate him for the injuries and consequential damages 
which you (ind, frotu a preponderance of all the credihle 
evidence in the case, he lias sustaiued as a proximate 
result of any such nogligonee or any sueh unseaworthiness. 
You are not permitted to award speculative damages. 
This meaus that vou are not to includn in verdict anv 


WT 

f 

i 
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aniount tor any loss which, although possible, is wholly 
remotc or conjectural. “Forms”, 28 F.lï D 446- “FTI’I” 
§78.08. 

39. Of course, the fact thut I instruct you as to the 
proper measure of damages shouhl not l*e consideretl as 
intimating any view of mine as to which party is entitled 
to prevail in the case. Instructions as to the rneasurc of 
damages are given for your guidance in the cvent you 
find from the evidence in favor of a party entitled to 
rccover damuges. “Forms”, 28 F.R.I). 450. 

40. Plaintiff must prove the amount of his reeoveruble 
damages with reasonably certainty. W. L. Jlarley & Co. v. 
County of Xiugara, 2 Cir., 388 F. 2d 746. 

41. To recover future damages, there must be sub- 

stantial evidence to support a reasonablc estimate. Alcx- 
andervich v. Gallagher Bros. S. & ü. Corp., 2 Cir 298 
F. 2d 918. ’ 


42. Any award for future lost income shouhl be basetl 
on plaintiff’s work-life expectancy, Robillard v A L 
Burbank & Co., S.D.N.Y., 186 F. Supp. 193, which because 
of the physical nature of the work of a longshoreman vou 
can reasonably conclude would usually not exceed 65 ye’ars 
of age. Cunninghain v. Rederiet Vindeggen, 2 Cir’, 333 
F. 2d 208; Conté v. Flotu Mercante del Estado, 2 Cir., 277 
F. 2d 664; Puggioni v. Luckenbacli Steamship Company 
2 Cir., 286 F. 2d 340; Yodice v. K.N.Ü.M., 2 Cir., 443 f' 
2d 76. 


43. Every person, plaintitf included, lias a legal obliga- 
tion to mitigate bis damages by making reasonablc ctTorts 
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to work. • Kobillarcl v. A. L. Hurbank & Co., S.D.X.V 1,S(J 
F. Supp. 193. 

44. 1 Ir* nature and extent of the injuries wliicli proxi- 
rnately result from an accident niay not be proved by 
evidence of statements as to adios, or pains, or injuries 
made to a doctor by a patiënt, in conncciion witli the 
doctor’s obsrvation, examination, or treatment. Such state¬ 
ments, wlion received in evidence, are reeoived only for 
the purpose of enabling the doctor to teil you cvery- 
tbing iijion whieh In* may have based any opinion ex- 
pressed as to the patiënt’s physical or mental condition. 
The opinion of a doctor as to the condition of a patiënt 
may be based cntircly upon objective symptoms, revealed 
through observation, examination, tests, or treatment; or 
the opinion may be based entirely upon subjective symp- 
toms, revealed only through statements made by the 
patiënt; or the opinion may be based in part upon objec¬ 
tive symptoms, and in part upon subjective symptoms. 
To the extent tliut any opinion testified to by u doctor 
is based upon subjective symptoms described to him by a 
patiënt, the jury muy of course consider the accuracy of 
the patiënt’s statements, in determining the weight to be 
given the doctor’s opinion. “FJPT” '71.09. 

45. Your verdict must represent the considered judge- 
ment of eacli juror. In order to return a verdict, it is 
necessary thut eacli juror agree thereto. Your verdict 
must be unaniinous. It is your duty, as jurors, to consult 
with one another and to deliberate willi a view to rcuching 
an agreement, if you can do so without violcnee to in- 
dividual judgmenl. lOach of you must decide the case for 
yourself, hut do so only after an impartial eonsideration 
of the evidence with your fellow jurors. In the course of 
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'oui cloliluMations, do uot hesitatc to rc-exatnine your 
own views and change your opinion if convinced it is 
erroneous. Hut do uot surronder your honest convictions 
as to the weight or effect of evidence solely bccause of 
the opinion of your fellow jurors, or for the i'nere purpose 
of returning a verdict. You are not partisans. You are 
judges— judges of the facts. Your sole interest is to 
ascertain the truth from the evidence in the case 
“Forms”, 28 F.R.D. 451. 

Dated: New York, New York 
February 4, 1974 

Kespctfully submitted, 

BlRUXOUAM l XDEHWOOI) & HoKD, 

Attorneys for Defendunt and 
Third-Party Pluintiff, 

By li^LKoim.K 
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25 Broadway 

New York, New York 10004 

ro: 

MesSKS. ZlMMKRMAX & Zl.M.MKKMAN 
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Messks. (,’ommette gi exceb & Ar xt xziato 
Attorneys for Third-Party De ndant 
c/o Robert (’. Heidell, Esq. 

Trial Counsel 

Messï's. Alexander & Green 

120 Broadway 

New York, New York 10005 







Transcript of Proceeding», Fehruary 7, 11, 1974 

UNITED STATES DISTsICT COUBT 

Southern Dibtbict of New York 

[SAME TITLE1 
-- 

Before: 

HoN. KiCIIARU II. IjKVET, 

District Judgc 

New York, Fehruary 7, 11, 1974 

(jkds 1) 

The Court: Now 1 will ttrst rule on the defendant’s 
requests to charge. 

Mr. Kimball: If your Honor please, I don’t know 

whether your Clerk- 

The Court: PlaintiiT’s, rather. 

Mr. Kinibull: —whether your Clerk meutioned it to 
you, hut counsel <lid not unticipute that your Honor 
would rule in detail on requests, and we inuki* no demand 
upon you in that respect. 

The Court: All right. If you do, then you withdruw the 
requests. If you want to do that. I can’t do otherwise. 
Either we have some and I rule on theni or we don’t. I 
can’t do otherwise. 

Mr. Lassoft': I don’t withdruw the ret|uests, your Honor. 
The Court: Well, I will state the rulings on the plain- 
tiff’s. 

Do you want to withdruw yours, Mr. Kimball? Othei 
wise I shall rule on them. 

Mr. Kimball: I can’t, your Honor. 
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The Court: All right, i will rulc on thein. 

Mr. Kimlmll: I do withdraw «ome of them, however, 

because, for exaniple- 

The (’ourt: Well, take your paper and cross out 

(jkds 2) 

the oiies you want to withdraw. 

Mr. Kimball: And I would like to teil you the rcasons 
why I ani withdrawing them when niy time coincs because 
it beurs upon your Honor’s charge. In othcr words, for a 
partieular exaniple, 1 withdraw all requests pertaining to 
warning because Mr. LassotT teil» me, as I am sure he will 
assure your Honor in a moment, that there is no claim here 
tliat the defendant was negligent for failing to warn the 
plaintilT. So that is not in the case. 

The (’ourt: Is that so, Mr. LassotT! 

Mr. Lassotf: Yes. 

The (’ourt: All right. Xow, let me take the plaintiff’s 
and then we will proceed. 

Plaintitï’s No. 1—have you your copy of that, a copv, 
Mr. Kimballf 

Mr. Kimball: ^ es, but mine aren’t numbered in any way, 
your Honor. 

The Court: Well, they should have been numbered, and 
we had to number them. 

Mr. Kimball: All right, we will follow along. 

The Court: Somebody—maybe Mr. LassotT—better 
number them. Pleasc don’t omit that little thing. It takes 
the Court’s time and adversary’s time. 

Mr. LussotT: I ’m sorry, your Honor. 

(jkds ,’1) 

I he ( ourt: Mr. LassotT, take Mr. Kimball’s copy and 
yours and put numbers on them, will you! 
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Mr. Kimball: I ussume your Honor lias simply nunibered 
consccutively each paragraph. I ani sure 1 can follow 
along. Tliank you. 

The Court: All right. Xo. 1 is granted as charged. 

2 is granted as charged. 

3 is granted as charged. 

4, the sainc, granted as charged. 

.') is refused. 

(i is refused. 

7 is refused cxcept as charged. 

8 is refused. 

9 is refused. 

10 is refused exeept as charged. 

11 is granted. 

12 is granted as charged. 

13 is refused. 

14 is granted as charged. 

1.') is refused exeept as charged. 

10 refused exeept as charged. 

17 refused exeept as charged. 

18 refused. 

And 19 is refused exeept as charged. 

(,jkds 4) 

Mr. Lassotï, are there any exceptions on those rulings? 
Mr. Lassoff: Yes, your Honor. 

The Court: W’ell, state theni. 

Mr. LassolT: 1 exeept—I ani going hy iny eopy, and 1 
have to sort of t(*ll you- 

The Court: Well, 1 will assuinc that yours are nuni- 
hered tht* sarne as mine. 

Mr. Lassoff: Mine aren’t nunihered. luit 1 think I ani at 
where you are. 





Colloquy 

The Court: If there is auy doubt about it, takt* this and 
number yours. 

Mr. Lassoff: I think that is probably botter. 

I except to your Honor’s refusal to charge paragraph 
5, 6- 

The Court: Well, here, sornebody gave me plaintiff’s 
copy. I don’t want the copy. 1 want the original back 
when you are through with it. 

Mr. Lassoff: All right. I ani trying to look at it. 

The Court: Go ahead and look at it. Please get your 
tools ready. 

[Pause] 

The Court: Auy exceptions, Mr. Lassoff! 

(,jkds j) 

Mr. Lassoff: Yes, your Honor. 1 except to your Honor’s 
refusal to charge paragraph 5, G, 7, except as eharged—1 
niay withdraw the objection after 1 hear the charge, of 
course—and in particulur paragraph 9 which deals with 
the safety and hcalth regulations for longshoring. 

The Court: I know what tliey deal with. You don’t need 
to teil me. 

Mr. Lassoff: 1 specifically object- 

The Court: I have got the numbers on mine. 

Mr. Lassoff: I specifically except to your Honor’s denial 
to charge those regulations. 

The Court: Well, they haven’t been submitted. 

Mr. Lassoff: May I ask your Honor to take judicial 
notice of those regulations? 

The Court: Hather late, counselor. 1 haven’t a copy of 
them. 

Mr. Lassoff: I can sopply your Honor with a copy of 
them immediately. 
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l'lio ('ourt: Why don’t you get rcady when you eome 
into court? 

Mr. LassoIV: I object to vour Honor’s refusal to charge 
13. 

The Court: Yes. 

Mr. LassotT: 15, lh. 

(jkds 6) 

The Court: Thai was refused except- 

Mr. LassotT: Except as charged. 17- 

The Court: Refused except- 

Mr. LassotT: And 18, except as charged. 

The Court: 19? Don’t overlook anything. 

Mr. LassotT: 19, your Honor, 1 also object to unless—is 
that ’efused or except as charged? 

The Court: Refused except as charged. 

Mr. LassotT: All right, your Honor. 

The Court: Xow, Mr. Kimball, do you want to record 
on the record any exceptions as to my rulings on the 
plaintifT’8? 

Mr. Kimball: Xo, your Honor, but I would like to bolster 
one of your rulings. 

Quite apart from the fact- 

The Court: Wait a minute, you want to do what ? 

Mr. Kimball: To bolster one of your rulings. 

The Court: Which one is this? 

Mr. Kimball: This is your ruling on these safety and 
health regulations for longshoring, and it seems to me 
that we have been over this ground before your Honor 
before, and that it lias been pointed out to the Court that 
spocifically the regulations are inapplicable to ship owners. 

The Court: I don’t know, you see. 
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(jkds 7) 

Mr. Kimhall: And tliat they disclaim aiiy intcnt to im- 
posc any additional huiden on ship owners, and that as a 
result of that, our Second Circuit, in the Albanese Case, 
at 340 Fed. 2nd, specifieally page 484, has held that the 
longshore regulations are inapplicable to ship owners, and 
although the Albanese Case was reversed by the United 
States Suprème Court on other grounds, there is dictuni 
in the Supreine Court opinion .‘582 U.S. ut page 284, which 
supports the Second Circuit ruling that these longshore 
regulations are inapplicable to ship owners. 

Accordingly, your Honor, qutie apart from the tact that 
the i ecord does not contain any reference to these regula¬ 
tions, nor was any request made during the trial that vour 
Honor- 

The Court: They do now. 

Mr. Kiniball: —that your Honor judicially notice them, 
your ruling is correct under the authorities cited. 

The Court: Have you remarked vour papers, Mr. 
Kimballf 

Mr. Kimhall: 1 withdrew request- 

The Court: Mark them on that. 

Mr. Kimhall: They are niarked with red pencil. Xumbers 
28 thru .32 are withdrawn. 

The ( ourt: 1 ’d better not hold you now. I will 
(jkds 8) 

give you the determinations Monday morning at 10:30. 

Xow, this special verdict, of eourse, was altered by 
eeitain things we did, and I shall look it over again, but 
if there is any suggestion for alterations hased upon it as 
it stands, please advise me. 

1 he direetioiis will have to lx* changed somewhat. 





CuUoquij 

-Mr. Lassoff: Jf your Honor recollects, after we finished 
picking the jury, all of us were agreed that we had 110 
mental giants on tliis jury, and this in by far the most 
complicated set of instructions of a special verdict that 
either Mr. Kimball or myself have seen in a long time. I 
think these- 

Tin* ('ourt: They are long. So is your trial virtually 
beeause it ineluded both liability and damages, and my 
own humble opinion is that the jury, without a special 
verdict, would flut Ier all over the place. 

Mr. Lassoff: I atn not objecting to a special verdict, 
your Honor. I ani suggesting that possibly the special 
verdict can be simplified beeause- 

The ('ourt: Well, would you suggest how I can simplify 
itf 

Mr. Lassoff: I think Mr. Kimball and I might have some 
ideas along that line. 

The ('ourt: Well, you mention yours. Don’t rely 
(jkds 9) 

on your adversary. 

Mr. Lassoff: Well, for example, with No. 7, “lias plain- 
titf proved by a fair preponderance of the credible evidence 
that as a result of the accident of July 10, 1970, he sus- 
tained damages eonsisting of past pain, sutïering and 
disability”- 

The ('ourt: That is mcrely a subdivision of the alleged 
claims, counsel. 

Mr. Lassoff: Y es. 

The ('ourt: Don’t they have to decide that to get to a 
verdict? Maybe you’d suggest that they just pool all of 
the claims and coiiie up with some guestimate. 

Mr. I aissoff: Well, what I was suggesting in simplifying 
it, instead of liaving it |a] and |b 1, “And if he lias, what 
award ?” 
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The Court: What ’s that ! 

Mr. Lassoff: You havo 7 divided into 7|a] and [b]. 

The Court: Wliat’s wrong with that? They have to 
dooide whether there are any; then they have to decide 
what it amounts to, don’t they? 

Air. Lussoff: All right, your Honor. 

1 ho ( ourt: 1 think you are unneccssarily worried. It 
wdl probably take this jury perhaps—I don’t know, maybo 
I underestimate them—it rnay take them longer than 

(jkds 10) 


soine jurios take, but it soom.s to me that this will aid 
rathor than binder them. 

Air. Lassoff: Your Honor will probably charge them 
with rogard to what the word “mitigate” nieans? 

The ( ourt: Oh, surely. There will bo a paragraph or so 
about that. 

Mr. Lassoff: With regard to rnitigation of damages by 
taking on other omployment, the only ovidenco in this 
oaHo as to the possibility of other omployment goes with 
Dr. Alioholo’s report dated October- 

The Court: Does that niakc any ditference, if it is only 
one of your own doctors? 

AIj. Lassoff: Cliis is a defendant’s doctor. I subponaed 
him. This is l'niversal’s doctor, not mine. He was paid 
by Universal. He treated on behalf_ 

The Court: Wait a minute. You called him. I don’t 
know whose doctor you Te talkin? about. Certainly it 
wasn’t the ship’s doctor. 

Mr. Lasso ff: lt was UniverHal’s doctor. He was here 
under subpoena. 

The ( ourt: So what? That doesn’t meun it was the 
ship’s doctor. You are talking, I think. in unreasonable 
terms. 
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Mr. Lasso tl': A11 right, your Honor. 

(jkds 11) 

1 hè (’ourt: Do you have any suggestions, Mr. Kimball! 

Mr. Kimball: A few. I do agree tliat it would be possible 
to shorton tliis toriu and desirably so in the following 
specific respocts: 

I inning to inten ogatory Xo. ö, si nee we have stipulated 
that the fair and reasonable- 

The Court: All riglit, I will state that you stipulated, 
and I will take that out. 

Mr. Kimball: That way tliere won’t be any possibility 
of the jury finding something- 

The Court: They will come down with the thing to the 
last dollar, of eourse, if tliere is liability. 

Mr. Kimball: In other words, there would be- 

The Court: I will take out 5. 

Mr. Kimball: Dut the stipulated umount in there somo 
way and you can probably dispense with [bJ. 

I he ( ourt: I will charge it. They are good at remember- 
ing numbers and dollars. 

Mr. Kimball: On interrogatory Xo. 8, subdivision |b], 
"hile ideally desirable, I think it is practically unnecessary, 
and I would simply substitute- 

The Court: We eau just say how much. 

Mr. Kimball: Ilow much. 

The Court: 1 will take it. 

(jkds 12) 

Mr. Kimball: Similarly on the mitigution, how much 
should he have mitigated it. 

The Court: What is that numbor? 

Mr. Kimball: I have renumbered mine bmiuse of the 
omission. 
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Ihc Court: Don’t do it until 1 renumber mine. 

Mr. Kimbull: Higbt. We will be cornpletely messed uj) 
here. 

Ihe Court: I will put tliat in and I will put this in in 
the Xo. 8. 

Mr. Kimbull: ibis is your 9, .Judge, the way they are 
nuinbered now. I think you can ent some of those sub- 
divisions it you wish to do so, without damage to the 
thing. There was one other place here- 

The Court: Ali right. We will go over it carcfully. 

Mr Kimbull: 10 is necesary, 1 think, as you have drawn 
it because of the reservation whieh you have made on 
the question ot the effect of the guarantee. 

The Court: Yes, of course. 

Mr. Kimball: Whut time does your llonor want to sec 
counsel on Monday! 

The Court: 10:30. That is all 1 would like to do today. 
(jkds 13) 

All right. 

Mr. Heidel: On Monday morning I would like to put 
some motions on, and they are very simple, and won’t 
take more thun a 't.inute. I don’t think it is necessary 
to waste time now. 

The Court: All right. f l bank you. 1 appreeiate coun¬ 
sel’s efforts to shorten the time of this trial. 

I haven t asked you about your time on summations. 

I will ask Mr. Lassoff tirst. 

Mr. Lassotl: About au hour. 

The Court: An hour? Oh, no, we won’t get through 
Monday if you take that time. 

Mi. Lassoff: If we ure going to go into mitigation of 
tlamuges, your llonor, that requires mueh more talking 
on my part. 
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The Court: You will have (o go into cverything relevant 
l»ut sec if you can't cut it to sumething less than au hour. 
Mr. I-asofT: i ani usually shorter, not longer. 

The Court: Try to make it no more than 40 minutes. 
Mr. Kimbull: I will try to make mine no more than 30 
minutes, your Honor. 

The Court: And yours, Mr. Ueidel? 

Mr. Ueidel: 1 would say no more than 20 minutes, 

(jkds 13A) 

your Honor. 

The Court: You will be lirst, Mr. Kimbull and Mr. Las- 
sofT last, unless you agree to sorne other ehange. 

Mr. LassotT: All right, your Honor. 

The Court: Very well. Thank you and good night. 

IAdjournment taken until Monday, February 11, 1074 
at 10:30 a.m. 1 


(jkds 14) 

New York, New York 
February 11, 1074—10:33 a.m. 

I Trial resumed | 

IJury not present | 

The Court: I will rule on the defendnnt's resquests: 

1. granted us charged. 

2. granted as charged. 

3. granted as charged. 

4. granted as charged. 

3. granted as charged. 

0. granted as charged. 

7. granted as charged. 

H. granted as charged. 
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9. refused exeept as charged. 

10. granted. 

11. granted. 

12. granted. 

(jkds 15) 

1.3. refused exeept as charged. 

14. granted as charged. 

15. granted. 

10. granted as charged. 

17. refused exeept as charged. 

18. refused exeept as charged. 

19. refused exeept as charged. 

20. grunted as charged. 

1 believe 21 was omitted. 

22. grunted as charged 

23. granted as charged. 

24. refused exeept as charged. 

25. refused. 

20. granted as charged. 

27. granted as charged. 

28 thru 32 withdrawn. 

33. granted as charged. 

.‘44. grunted as charged. 

35. granted as charged. 

30 thru 41 all granted as charged. 

42. grunted as charged. 

43. granted. 

44. refused exeept as charged. 

45. granted exeept as charged. 

(jkds 10) 

Any exeeptions, Mr. Kirnhall? 
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Mr. Kiinbull: None, your llonor. 

The Court: Mr. LaBsoff? 

Mr. LassolT: (Jive me a moment, your llonor. 

I PauBe | 

Mr. LaBHotf: Vour llonor, I specilically except to your 
Honor’K charging 22 of defendunts requests of charge in 
thut I have already cited cases in my brief, in my re<|uests 
of charge, that *:iys even if the negligence was 100'/ ot' 
other employees oi' the stevedore, if this created a con- 
dition or ii the conse(|Uences ot' the acts werc so apparent 
and obvjous over a period of time to the defendant, then 
this would still—failure to correct the condition would 
still bind the defendant in negligence, and the testimony 
in this case- 

The Court: This 22 is granted as harged. 

Mr. Lassotï: 1 know that. 

The Court: Anything elsef 

Mr. LassotT: 1 got thut far, your llonor. 

1 further except to 23, your llonor, in that there is no 
testimony as to uny operational negligence on the part of 
anybody in this case. The only testimony is that these 
men we re working in the hatch on seeds. 

The Court: Well, there is a (piestion about it, 

(jkds 17) 
ut least. 

Do you have uny, Mr. lleidel.* 

Mr. lleidel: No, your llonor. 

Mr. LassolV: Of course, 1 also reserve my exceptions 
to the “granted as charge»!’’, your llonor, since I «lon't 
know for now- 

The Court: Very well. Look at the special vcnlict 
which I have attempted t»> simplify. 





32a 


Colloquif 

[Pa ust* | 

Mr. Lassotl: Miglit [ suggest a correct ion in 1 and 2f 

The Court: Which onef 

Mr. LassoII: i and 2, your llouor, wliicli deal witli 
negligence and unseaworthiness in any respect due to the 
presence of seeds on the deck of the SS Musi Lloyd. We 
don t claim there were any seeds on the deck. We claim 
there were seeds on steel plates in the liold. Xow, the 
deck may be misleading. 

The Court: lt should be the deck of the liold, of course. 

Mr. Lassoff: Vos. 

The Court: What deck was it f 

Mr. Lassoff: VVcll, seeds in the liold. It doesn’t matter. 
There is somc qucstion whether it was the upper 

(jkds IS) 

’tween deck or the lower ’tween deck, but it is in the liold, 
not on the deck. 

The Court: You want to say in the liold? 

Mr. Lassoff: Kight. 

The Court: Well, it might be anywhere on thut basis. 

Mr. Lassoff: It lias to be the cause of the accident, any- 
way, nu matter where it is; they have to tind that he 
slipped on it. 

Mr. Kimball: Your Honor, I think the objcction taken 
by Mr. Lassoff, with all deference, is pedantic. I think 
the deck in nautical parlance is the part that people walk 
on regardless of whether it has steel plates, woodcn hatch 
boards or what else. 

The Court: I will leave it and I will explain that it 
retors to the deck of the liold where the accident is allcgod 
to have occurred. 
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Mr. Kimball: I note, jour Jlonor, I thiuk I note oue 
inadvcrtant omission. 

The Court: Whut is it ? 

Mr. Kimball: 1 didn’1 sec any ment ion made in liere of 
medical expenses whieh your Jlonor may rocall we have 
stipulated. 

The Court: I will state that there is a stipula- 
(jkds 19) 

tion on that, that is all. 

Mr. Kimball: We have stipulated those in the amouut of 
$6,521.05 but, of course, we haven’t stipulated that they 
were proximately cuused by any negligencc or any unsea- 
worthiness. Hut they are an item of daiungc which, if 
the jury gets that tar, 1 would respectfully suggest thej' 
should be a consideration. 

The Court: 1 think it can be added on Xo. 8. 

Mr. Kimball: I think you could to it with ease. 

The Court: All right. Mr. Clerk, add it on and have 
the last page done over, please. 

All right, that’s it then. 

Mr. Jleidel: Your Honor, 1 believe on Kriday you gave 
me permission until this morning to make certain motions 
tor the purpos<‘ of the record. 

The Court: All right, what motions do you want to 

make? 

Mr. Meidel: 1 would move to dismiss the claim of negli- 
gence on hchnlt ot the vessel beeause there is no prooi' of 
notiee in this case, your Ilonor. 

The Court: What do you say to that, Mr. Lassolï? 

Mr. LassoIV: Wel!, the testimony, your Ilonor, is that 
the plaintilll lirst saw these soeds on the deck at 9:00 
o Vloek in the morning. The accident happeiied at 
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(jkds 20) 

2:00 p.ui. That is live hours, wliicli eertainly is construc- 
tive notice of conditioii. 

Ihe Court: I will leave it as a question and deny the 
motion. 

Auy other motion ’ 

May I, for the purpo.se of the record, move for judg- 
nient, your Honor, on the record, at the close of the entire 
case f 

The Court: What is your motion now? 

Mr. Heidel: I ain moving for judgment, your llonor, on 
the entire case. 

Ihe Court: Direeted verdict, you muan. 

Mr. Heidel: V es, direeted verdict. 1 heg your pardon. 
The Court: Reserved. 

Mr. LassofT: May 1 mukc a motion’ 

The» Court: You have a motionf 
Mr. LassofT: Yes. 

Mr. Heidel: I have a motion. 

The Court: Mr. Heidel, will you linish up, please. 

Mr. Heidel: Now, your Honor, I helieve that ander the 
testimony that we have in this cast* I should he entitled 
to makt* a motion to strike any considcration for future 
loss of wages in view of the testimony that the plaintiff is 

(jkds 21) 

able to return to work as a longshoreman provided he 
does not work as a hold man. He eau work on ther string- 
Itiece. He can work driving a Ili-Ixt. He can lift items. 
All he cannot do is climb ladders. 

The Court: Tha' may he, hut tin re muy he u diminution 
in his earnings. I shall have to deny that motion. 
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-Mr. Heidel: Al] right, your Honor. Thunk you. 'I'lmt is 
all I have. 

Mr. LassotT: Does your Honor want the safety and 
health regulations? 

The Court: I don’t want it. 

Mr. LassofT: I thought your Honor had taken judicial 
notice of these Thursday. 

The Court: I didn’t say 1 would. VVhat do tliey have to 
do with thisf 

Mr. Lassott: Well, spccificully tliey suy slipper)' eondi- 
tions shali be eliminated as tliey oecur, and the cases that 
1 have cited to your Honor in ïny reijuests of charge_ 

The ( ourt: Who says that? Who is supposcd to elini- 
inutef Is this tor tin* stevedores and tin* longshorcmen 
or is it for the shipf 

Mr. LassofT : The cases say, your Honor, wliilo tliis 
Controls- 

The Court: I meun the regulations that you talk 
(jkds 22) 
about. 

Mr. LassofT: These are for tin- employor, youi Honor. 
However, the cases that I cite- 

The Court: Well, that’s not- 

Mr. LassofT: —say this is a Standard of care applicahlc 
to the ship owner, and I arn entitled to a charge on that 
basis as some evidence of a Standard of care. 

The Court: What do you say, Mr. Heidel? 

Mr. Heidel: My understanding was, your Honor, that 
these applied to longshorcmen and stevedores as opposcd 
to the ship owner. This case is against the ship owner 
at this juncture. 

The Court: Mr. Kimball? 

Ml. Kimball: 1 believe that is the law ia the Xecond 
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Circuit, your Honur, uuder the Albanese Case, which 1 
think I cited on Thursday, anti I thought we were by this 
point. I thought your Honor had indieateil- 

The Court: 1 will reject it. 

Now 1 think we are ready for sunnnations. The order, 
of course, in reverse; Mr. Heidel, .Mr. Kimball and then 
Mr. Lassotï. 

öet the jury. 

\ou have a very important question, here 1 think, as 
to whether seeds are a hazardous condition. The re is no 

(jkds 23) 

indication as to wliat kind ot seeds they were, actually. 

Mr lassoff: The testimony says they were like seeds 
on bread, your Honor, little black seeds on breud. 

The Court: VVell, there can be all sorts of seeds on 
bread. 

Mr. Lassoff: The testimony is it was slippen-, the men 
slid and slipped all day. 

Ihe Court: As I say, it is rather Himsy. 

IJury present | 

The Court: Xow, members of the jury, after certain 
legal matters have been disposed of, we are ready for 
the summations. 

Now, a word about summations. The order of summn- 
tious is directly opposite to thut of the opening state¬ 
ments. We will hear first from Mr. Heidel, second from 
Mr. Ivimball and lastly from Mr. Lassoff. The reason 
for that is that the barden of proof is r.pon the the plain- 
tiff. These summations ure statements by the lawyers as 
to what they believe the proof is or what it is not, de- 
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pending on the viowpoint mul as to what is au appropriate 
deteiniination. I his part ot the euse is n soction in which 
the statements ot the lawyers, as I have said hef ore, are 
nut evidence. They are inerely arguments. They must 
be based entirely on the evidence and nothing that is not 
in evidence can be 

(jkds 24) 

adverted to. 

hiist, then, I call upon Mr. lieidel lor the stevedore. 

(Mr. lieidel made a closing statement) 

(Mr. Kimball made a closing statement) 

(Mr. Lassoff made a closing statement) 

The Court: Xow it is af ter half past 12:00, and it is too 
late to begin a charge. Consequentie I will excuse the 
members of the jury and reeess the court until a (pun ter 
of 2:00. Please continue to heed my instructions. 

(Luncheon adjournrnent taken until 1:45 p.m.) 


(jkds 25) 

Aktkknoox Sksskjx— 1:5Ö p.m. 

(In the robing room) 

The Court: .Just before lunch Mr. Kimball, 1 was told, 
in the presence of the other two counsel, gave my Clerk 
a copy of the special verdict which had eertain insertions 
in question 4, (i and 7, and I have taken the libcrty of 
inserting or having them inserted into the original Court’s 
Exhibit Xo. 1 which is the conti'olliug exhibit. I take it 
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tlu‘ 1-0 is no objection to that. And I havo also put in 
something in No. 8 which reads: “lias plaintifT provod 
a fair prepondoranco ot tho orodiblo ovidence that as 
a proximato rosult of tho aocident of July 10, 1970, ho 
sustained dainagos consisting of past modical expensos! 
Yes or no. 

lo whut award, it any, is tho plaintiJl' entitledf" 

And I shall state the stipulation, so 1 think that is 
covered. 

Xow 1 uin troubled by something- 

Mr. Ivimball: May 1 simply inquiro on tho subject 
whether or not your Honor had intonded to read these 
questions to tho jury or not ! 

(jkds 20) 

The Court: No, 1 vvill do this: J will have the (’lerk 
distiibute tho nutster qucstion to tin* foroman. I will havo 
oopies distri hut od to tho othors and I may conunent on 
this, and I shall toll thoin about these additions. 

All right, now I aui concernod about this probloin of 
so-callod guarantood incoiuo. 

1 ussuined, and I havo reroad tho stipulation which was 
tiansciibod I»\ our reporter, and it was niy improssion 
that this factor was not to bo inontionod or considored by 
the jury. Mr. Lussoff said something about it, and my 
proposod solulion is that I should, I belicvo, toll thoni that 
tliey may disregard the amounts, if any, paid for guaran- 
toed iucoine. 

This stipulation, I beiievc, will cover the application to 
both past wagos and fut ure wages. 

Any objection to that ! 

Mr. Lasso ff: ^ os, your Honor. 
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The Court: What do you want to do, counselor ? Vou 
have just mixed this whole tliing up and now you don’t 
want to help solve it. Xow, what do you want to do? Do 
you stand by the stipulation ? I shall have to eonipel you 
to do «o, counselor. 

Mr. LasHotï: I made no stipulation, your llonor. 

The Court: Wliat’s that ? 

(jkds 27) 

Mr. Lassotil: 1 made u stipulation thai you eould ad just 
the verdict to diminish it by the Anouiit of the guurantee 
from July 10th of 1970 till September .'10 of 1971. 1 

specifically suid if Mr. Kimball stipulated that tliero is 
a guaranteed wage in effect, that fixes the earnings of 
longshoremen as a minimum, and that is all 1 commented 
on, the minimum wage of a longshoreinan who is ready, 
willing and able to go to work. 

Mr. Kimball: i think tliere is no necessity, particnlarly 
at this late hour and on the eve of your Jlonor’s charge, 
to get very upxet about it. Your llonor said that it is 
your intention to teil the jury that thoy may—ni-a-y— 
disregard it. Even al>sent that stipulation, whicli 1 con- 
sider, I believe, in the saiue light as the Court, hut even 
without the stipulution, that instruction to the jury would 
bc entirely appropriate and therefore I respectfully re- 
quest that your llonor charge just that, not that the jury 
must disregard it or that thoy shall disregard it, hut that 
they may disregard it, and I cannot imagine that tliere 
could be any legitimate object ion to that, even without the 
stipulation. 

The Court: Do you agree with that, Mr. lleidel? 
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Mr. Ileidcl: Well, i clo to this extont, your Ilonor, tlint 
my understanding was just wlmt Hu* Court lias expressed. 

(jkds 28) 

I think that Mr. Kimball s rcijuost to the Court ia tonus 
ot the charge is entirely uppropriatc. I think that iu all 
caudor Mr. LassolVs coiumoutury to tin* jury was inappro- 
piiato, hut 1 think it eau bo cured it your liouor bandlos 
this matter in the way suggested by Mr. Kimball. 

The Court: That is the way I shall do it. 

We will proceed. 

Mi. LassotT: \our Ilonor, may I ruiso ono quostion J 
You suid on 8 that you would toll the jury to put the 
amount in. In that evont, why submit “To what award, 
if unyf lf they do Hnd it, thon your Ilonor could add 
the award. 

The Court: Hooauso it must In» proximatoly caused by 

the accident, that is all. That is the only_1 

Mr. Lussofï: All right. 

The Court: I will oxplain. 

[In open court; jury present | 
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llu* ( ourt: Air. 1* oremun and ladies and geutleuien of 
the jury: 

You are now about to enter upon your final functions 
as jurors, and that is to decide the faets in this case. 

\ ou, of course, are the sole and the exclusive judges of 
the faets. You puss ujmn the wcight of the evidence, the 
cicdibilitv of the witnesses, and you determine the reason- 
al)le inferences to be drawn froni such conflicting evidence 
as there may be in this case. 

It is my duty at this time to instruct you as to the law 
and it is your duty to accept these instructions as to the 
law and to apply thern to the fucts as found by you in 
the course of your deliberations. 

In your determination of the faets you rely solely upon 
your o wil recollection of the evidence. What I have said 
from time to time or what I may say in this charge or 
what counsel may have said during the course of the trial 
or during the suinmations is not to be taken by you in 
Place of your own recollection of the faets. 

Xo connnents by counsel or by Court ure evidence. You 
are to draw no inference from them. 

During the course of this trial I have been forced to pass 
upon questions concerning the admissibility 
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of evidence. As I stated to you, I think, in the beginiiing, 
your duty is to decide the evidence. My duty, in puit, is 
to decide what evidence may go bef o re you. 

Aon are to draw no inferences from the Court’s rulings 
in respect to the udmission or the rejection of evidence. 
These rulings relate solely to basically questions of law 
and tliey are not to concern you as the triers of the faets. 
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Xeither are you lo be concerned by questions usked by 
the ('ourt nor that vhe (’ourt usked questions. These ques- 
tioins were asked solely to elicit or elarify facts at issue. 
Xothing that the ('ourt said is to be construed to indicate 
"'bat your determinations should be except, of course, 
that I expect you to following these instructions. 

^ ou must completely ignore answers by witnesses made 
ei the r voluntarily or in response to a question wherc 
sueh answers have been st rieken. Then they form no part 
ot the evidence in the case and they may not be considered 
by you in determining your verdict. 

Ihe statements made by the attorncys in the summations 
are, of course, not facts or evidence. The evidence, as 1 
think I stated in the beginning, must corne from the testi- 
mony of witnesses on the stand, from exhibits oflered and 
marked into evidence, and possibly from some 
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depositions or parts of depositions which are read into 
evidence. 

Xow, it is, of course, fundainental that you are to ap- 
prouch your duties here eooly and culmly, without emotion. 

Botli direct and cross-examination should be considered 
by you. 

^ ou may draw certain inferences from testimony, but 
you ure not permitted to draw inferences fn n other 
inferences. 

Xo verdie* is to be bused upon speculation or conjecture. 

We begin with the basic principle that the plaintiff here, 
having made tliis claim, lias the burden of proving tin* 
muteriul allegutions of bis complaint by a fair preponuer- 
ance of the credible evidence. 

Xow, this term “fair preponderunce of the credible 
evidence” menns the greater weight of the evidence. It 


t 




43a 


Charge af the Vuurt 

refers to the quality of the evidence. Jt means thut the 
testimony on the part of the party on whom the burdcn 
rests must have more eonvineing weight than anything 
opposed to it. 

^ou may say that a tact was proved by a fair prepon- 
deranee O' • he ovidonci* when all of the credible evidence, 
the believable evidence tends to persuade you to believo 
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what this wit ness or witnesses have said against other 
testimony that may have coine into the case. 

If you find that tliis credible evidence is evenly divided, 
thcn you must find on that particular point against the 
party who lias the burdcn of proof. 

Here, as I huve stated to you, the burdcn is on the 
plaintiff. 

If, in this case, after considering all the evidence that 
is, both direct examination and cross-exumination, you 
find that it preponderates in favor of the plaintiff, then he 
lias sustained the burdcn of proving bis case by the fair 
preponderance of the evidence. 

If the credible evidence is evenly divided, then the 
plaintiff lias failcd to sustain his burden and, of course, if 
the evidence is in favor of the defendant, then the plnin- 
tiff lias also tailed to sustain his burden and he cannot 
recover. 

Now I charge you that the defendant has no obligation 
to come forward with any evidence. The burden is on the 
plaintiff to sustain his claim by whatever evidence he 
submits. Whether the plaintiff does or not, the fact remains 
that the defendant is entitled to a verdict in its favor if 
the plaintiff fails to sustain his burden of proof, that is, 
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to support liis claims by a fair preponderanec of the 
credible 
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evidence. 

Xow, 1 charge you in the beginning that the more fact 
tliat uil accident occurred does nol entitle a plaintitf to a 
verdict against this defendant. Liability follows not from 
the injury or from the happening of an accident hut from 
the breach of some duty owed by this defendant to this 
plaintitf. 

The plaintitf in this case contends that on .luly 10, 
1970, lie sustained an accident beeause of the unseaworthi- 
ness of the defendant ’s vessel or, in the alternative, beeause 
of the defendant’s negligencc. Speeifically, he contends 
that while employed on this day by tin* stevedore as a long- 
shoreman aboard the vessel the defendant furnished him 
with an improper de<+ to work on in that there were seeds 
on it, and the deck referred to is the one on which he savs 
he was injured. 

The defendant, on the other hand, denies that it was in 
an.v way negligent. It denies also that the ship was in any 
vvay unseaworthy. Fnrthcrmore, the defendant contends 
that ‘f plaintitf sustained an injury, it was duo solely to 
the plaintitf’s own negligence, better known as contributorv 
negligence. 


Xow here, of course, the 
Obviously a Corporation can 
or 


defendant is a Corporation, 
act only through its agents 
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employees and so fortli. Consequentie, 
sion by an agent or employee, if it is 


any act or omis- 
done within the 
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naturul scope of his employment, is the act of the corpo- 
ration. 

Xow I first speak of the claim of negligence. There are 
two fundamental claims, as you have heard. One is ncgli- 
gcnce and the other is unseaworthiness. 

In order for the plaintitf here to establish negligence on 
the P«»'t of the ship, he must prove by a fair preponder- 
ance of the credible evidence, first, that there existed a 
hazardous condition with respect to the preseuce of seeds 
on the deck on board this vessel on July 10, 1970, at the 
spot concerned; second, that the defendant had notice, 
either actual or constructive, of this allegedly unsafe condi¬ 
tion prior to the plaintiff’s accident; and third, that the 
defendant did not warn the plaintitf concerning this al- 
ltgfdl\ dangei ous condition or take steps to correct it; 

and fourth—and this is one of the important factors_ 

that this unsafe condition, after you reach a conclusion 
that it was unsafe, if you do, was a proximate cause in 
"hole or in part of the injuries sustained by the plaintitf. 

The term “notice” may be either actual or constructive. 
Actual notice means that the defendant or its agents factu- 
aHy kn «w of the alleged unsafe condition, and you don’t 
get to this point until you have first dccidcd that 
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it was au unsafe condition. 

The term “constructive notice” means that the allegedly 
unsate condition existed for sufficiënt time prior to the 
happening of the accident and was in sneb a place that 
the defendant should have kiiown about it. 

N(“gligence, in its simple terms, is the doing of some 
act which a reasonably prudent person would not do or 
the failure to do something which a reasonably prudent 




4f>a 

Charge of the Cuurt 


pol sou would do uiidor uil oi tho eircumstuncos of u givou 
case. It is tho fuilure to usi“ ordiiuiry and rousoiiuhlo euro 
uiidor u givou sot of ei reünist ancos. 

I ïidor tliis doctrine, u sliiji ow’iior is liublo for uegli- 
goneo W'hon tho ownor knowingly or eurolossly hrouohos 
any duty, however slight, to tho pluiutiff. 

Aiiiong these dutios is tho duty to furuish hiin, thut is, 
in this instunee, tho longshoroiiiun, with u reasonubly sufo 
plueo in whieh to work and porfonn bis dutios. 

The dofondant shipping conipany obviously is not an 
insurer of the safety of a lougshoroinuii. 1< is not obli- 
gated to furuish tho plaintitl witli an neeidont-proof sliip. 

1 ho Standard hero is tin* exercise of rousouuhlo or duo 
euro undor nonnai oiroumstanoos. A longshoreman who 
goes aboartl u vossol to porfonn his trudo must exercise 
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reusonublo euro in porfonning his dutios abord tho vossol. 

In exorcising roasouuble care for his own safety, a long- 
shoronian is uiidor u duty to niake uso of his own faoultios 
and sonses, to observo and avoid dangors and injuries to 
himself, and ho must be prosumod to know what tho 
ordinarv uso ot his incultios wo’ild mako apparont to him. 

If a longshoreman is injured in one of the normal 
hazards of his calling without thore heilig any faalt of 
anyono elso, and tho sliip heilig soaworthy, ho must bear 
the loss himself. In any event, ho must bear the rospon- 
sibility of oxoreising reusonublo earo, and tho dofondant 
must exercise rousonablo earo for tho safety of tho long- 
shoreman. 

Proxima*e cause. What is proxiniato euusof You will 
roeall that T just stated a moment ago tliut it must bo 
shown by a fair proponderanco of tho orodiblo ovidoneo 


> 
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tlmt any hazardous coiulition existing on the vessel, whcre 
tliiK longshorenian was working, must bo shown to be the 
proximato cause of tin* accident of wliich In* complains. 

Xow, an injury or daniage is proximately causbd by an 
act or failurc to act whenever it appears from the pre- 
ponderance ot tbc crcdiblc cvid(*ncc in the case that the 
act or omission to act playcd any part, no matter how 
sinall, in briiiging about or actually causing the injury 
allcgcd. 

It the plaintitt' here was injured solcly by the 
(jkds 37) 

negligence oi his tellow longshorcnien or by their omployor 
rather than by the negligence of the dofendant, the ship 
or its employees, then the plaintitt' cannot hold the ship 
rtMponsible. 

I coiue to the subject ot contributory negligence. 'J'he 
detenduut lias raised this defense in tin* plcudings, this 
defense of contributory negligence. It applies both to the 
(laim ot the plaintifT ot negligence of the ship aml unsea- 
worthiness of the vessel. 

lo sustuin this defense, the üefendant has the burden 
of Pioving that the plaintiff’s injuries were brought about 
by reason of his own negligence. That does uot meun that 
the defendant is bound to call witnesses. Ile mav extract 
the facts relativa to contributory negligence from the 
plaintifT’s witnesses, but the defendant does have this 
burden. 

Xow, what is contributory negligence? Contributory 
negligence is the doing of soine act or omission by the 
plaintifT umounting to a want of ordinary due care for 
his own safety. It is negligence on the part of the person 
injured wliich, cooperating in soine degree with the negli- 
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jjciicL* of another Ihat is present, helps in proximatcly 
cuusing the injury. 

The defendunt’s allegatiou that the* pluintitT 
(jkds ,‘tó) 

was contributorily negligent, however, does not har re- 
covery, hut is does mean that if established it is a factor 
to be cemsidered by way of a percentage in mitigation or 
diminution of any damages to which plaintifT might be 
entitled, should you determine that he is entitled to a 
rocovery. You come to the factor of contributory negli- 
gence only if you have coneluded, one, that the defendaut 
\\<is liable, Irnsed upon au alleged liazardous condition and 
a conclusion that it was ha/ardous, and a further eon- 
olusion, it it is «o, that that was tin* proximute oause of 
the injury. I hen this cjuestion is neeessarily before you. 

One of the attorneys here, the counsel for the stevedore, 
said that he believed that the re was no contributory negli- 
gence. I won’t eoinment on the position which he takes, 
hut his position is not determinative here. The fucts must 
determine it. You must decide it on the* basis of the facts 
relative to tliis cpiestion of contributory ncgligence. 

This uction, as I have told you, is an uction solely by the 
plamtitï longshoreman, an employee, it is truc, of this 
stevedore, against the ship, and no other issue, no other 
issue whatsoever is before you. 

Now I come to the second basis of claim, and that is 
so-called unseaworthiness. The samo factors of the burelen 
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of proof, euusal factors apply to this as thev do to the 
ncgligence aren. 

This concept ot seaworthiness in personal injury matt(*rs 
contemjdates that the ship’s gear, apidianees and so forth 
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" iH 1,0 «-‘«Honalily fit tor their intended purposes. This 
Standard, however, is not perfect ion. It is rensonuble fit- 
UG8H ior the intended nervice. 

Seuworthiness in these personal injury matters does not 
necessarily niean that the defective eondition be of such 
quality as to render the entire vessel unJit for the purposes 
tor whicli it is intended, hut it does niean that the defee- 
tlve c ‘ ondit ion of tin- vessel whicli proxiniatelv causes the 
longshoreman’s injury makes the slxip, the vessel, uusea- 
worthy as to hini, if that hus heen sliown. 

The ship owner’s duty is io furnish a seaworthy vessel, 
and it arises out of u relationship of the ship owner and' 
those who come ahord the vessel to perform their services, 
sonie of whicli were formerly rendcred hy the crew and 
some of whicli are now done by the longshoremen. 

A ship owner’s liability for failure to furnish a sea¬ 
worthy vessel is a species of liability without fault. It is 
not limited by concepts of negligence. The ship owner’s 
actual or constructive knowledge of this alleged unsea- 
worthy eondition, if this eondition existed, is not essential 
and 
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the fact that it inay have been temporarv or transient is 
also ininiutcrial. The duty of the ship owner is to main- 
tain a s t uworthy vessel, and it oxists regardless of the 
ship owner’s fault. 

If un unseaworthy eondition is piesent, whicli is a prox- 
ïniate cause of the injury, tlien the exercise of due dili- 
fence or reasonable care does not rolieve the ship owner. 

The injury, as I have stated, must be the proximate 
and foreseeable consequence of nny unseaworthiiiess al¬ 
leged. 
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A ship owner is not obliged to furnish a longshoreman 
witli the best, most modern and most convenient appliunces 
and machinery. ihe Standard ot a ship's seaworthiness is 
not tbat of perfectum. It is not that of the best possible 
equipment. The equipment must be reasonably fitted for 
the use lor which it is intended and, as I stated before 
with respect to tin* ca use based on uegligence, the ship 
owner is not obliged to furnish, under this doctrine of 
unseaworthiness, un accident-proof siiip. 

VN hile this duty r is absolute, it is n duty only to furnish 
a vessel and appurtenances reasonably lit for their in¬ 
tended use. 

Furthermore, even if you should lind that an unsea¬ 
worthiness condition existed and it was permitted to con¬ 
tinue by the pluintiff’s fcllow workmen or by the act 
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ot a longshoreman ’s superior, you may lind—you may 
tind; you don t have to—you may lind the defendant liable, 
providcd, of course, that you lind present all the other 
clements of unseaworthiness, namely, a hu/.ardous condi¬ 
tion, a proximate cause ot the accident and in,jury, as i 
have churged you. 

In reference to unseaworthiness, if the conduct of the 
jiluintitT’s fellow longshoremen creates an unseuworthy 
condition, then the defendant may be held liable unless 
the conduct ot the fellow longshoremen was the sole cause 
of the alleged accident. And as I tliink I stated awhilc 
back, please reineniber that if you eonclude that there is 
unseaworthiness—and 1 express no opinion on that—you 
will also reeall that this defense of eontributory negli- 
gence, if the same exists, is equally applicnble to both 
unseaworthiness and to the claim of uegligence, and if 
you tind that it lias been shown by the defendant or by the 
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testimoiiy eliciied by the defendant or by the testimony, 
in fact, wJiich niay have come fioni the plaintiff, if y OU 
hnd that, the» you niay deduct a percentage, and you are 
callcd upon in the special verdict, if you ftnd contributory 
negligence to be proved in the nianner in which I have 
stated, to deduct a percentage as already indicated. 

Ei the* r factor is sufficiënt, as I have stated, 
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narnely, negligence or unseaworthiness, hut in both in- 
stances, the basic rule with respect to the burden of proof, 
causal relationship and all the other factors as 1 have 
charged you is likewise present. 

Xow I come to the division of this charge in respect 
to darnuges, and let me say this: Just as 1 charged you 
with respect to liability, I charge you with respect to 
damages, that these samc principlies of the burden of 
proof, the proof by a fair preponderance of the credible 
eyidence, all apply with equal force to damages as tliev 
did to the basic liability itself. 

Ilere there are certain claims: Past lost wages, fut ure 
lost wages; past pain, suffering and disabilitv, future 
pain, suffering and disabilitv. And there is a claim for 
medical expenses that has been stipulated, that the amount 
is $6325, if you ugree, of course, prior to that, that 
there is liability, and if you further ugree that these 
medical expenses were as a result of the accident, that is, 
if the causal conneetion is present. 

First I will say a few words about past lost wages. 
Obviously liere, in order to come to any sensible, accurate 
conclusion, you must decide for what period was the 
plaintiff unable to work between the time of the accident 
and the presnt date. That is what pust meuns, up to the 
present 
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tiino, tiom tlu* date ot the accident. And, of course, you 
must couclude that it lias heen shown by a fair pre- 
pondeiauce ot the credible evidence that the injui'ies which 
are concerned were eaused by the accident, and that these 
injuries were the cause of the loss of the work and the 
loss of the wages, and unless that is so, th allowance 
should not be made. 

Xow I charge you at this point, which I assuine is as 
appiopriate as any, witli respect to the doctrine of miti- 
gatiou of damages, and that is roughly this: In assessing 
damages for past lost wages, you must—and, in fact, for 
any claim for future lost wages—you must take into con- 
sideiation that every person who sues to recover damages 
which he claims were eaused by another lias a legal duty 
to keep all tliose damages to a reasonable minimum. This 
is known in law as mitigation of damages. 

The hui den of showing that plaintifT could have reduced 
or mitigated his damages in any given way is upoii the 
defendant. This, however, does not alter the fact that 
the plaintitl must carry the huiden in the first instance 
of proving his damages hy a fair prcpondcrance of the 
credible evidence and, as I have atteinpted to say, hasically 

and this is applicahle to all claims of damages—the 
plaintifT must establish the nature, the extent, the cflfects 
of the damages he claims to have suffered. 
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lusofar as the proof with respect to the necessity of 
mitigation is concerned, you inay consider the anawers of 
the plaintifT. You may consider the answers under cross- 
examination and any other factors, including the testiinony 
of the physicians with respect to the ability of the plaintifT 
to work. 
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Xow I sliall touch upon that later under the heading of 
facts. 

hutiiie lost wages. This hus the sarne basic require- 
mentK. However, as to any future lost wages, the plaintiff 
must show that sueh prospective loss of wages is reasonably 
probable, which is u different Standard than something in 
the past, and the huiden, as I told you, is on the plaintiff. 

An>' testirnony which the plaintiff niay give is of little 
if any value sinoe he is not qualified to stute his future 
inability to work beeause of the accident. Xo plaintiff can 
say, “I can’t work in 1970” or anything of that sort. He 
is not competent to do that, and hence you must go for this 
factor to the testirnony, if any, and there probably was 
some with respect to the medical testirnony. 

Furthennore, it is ugreed that the work lifc of a long- 
shoreman under normal conditions is 65. That is based 
on the tables. However, you are not bound by the tables of 
either life expectaney or work expectancy. It may be 
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that prior accident» or the health conditions of a given 
plaintitt might make it so that he could not work to 65 
so if you should get into the field of future lost wages,’ 
then you must decide how long a time up to 65 it would 
have been likely that the plaintiff could have worked. 

I boliovo he is how 4H ycurs of ugc, 

And you must consider in connection with this subject 
of future lost wages al) of the testirnony with respect to 
what work he could do and could have done. 

There is also a claim here for past pain, suffering and 
disahihty. You may consider the testirnony of the plain- 
titf. You may consider the testirnony, if it is directed to 
this area, by either one or both of these physicians. Pain 



< 


Ata 


('Inirge of the Court 

and sufferiiig, at least generalij’, is solely a subjective item; 
that is, it is something about which the plaintiff speaks 
and which may in certain instances not be observable by 
a physician. lt' you find that any medical testiniony or 
hospital records indicate any proof with respect to this 
question you may also consider in each instance whether 
or not the observation which brouglit the fact of the plain- 
titt’s complaints about was creditahle and whether or not 
the subjective statements of the plaintiff were true. 

You may also consider whether or not any medical 
expert testified that the partieular condition of plaintifT 

(jkds 46) 

resulting from the accident was a competent producing 
cause of pain or whether there was no such testiniony. 

Xow, as I said, the proof of pain in the future must be 
based upon reasonably suitable testiniony, that the future 
condition is rcusonubly probuble to occur, not merely 
possible. 

And you may consider particularly the medical testiniony 
about the future. 

In any event, the burden is on the plaintiff to prove that 
the future condition is reasonably probablc. 

lt you find from the cvidence that any of the plaintitï's 
injuries are permanent in nature, you makc ullowance for 
that pennanency in your verdict to such an extent as you 
think circumstances warrant. 

In this connection you w^uld be entitled to take into 
consideration the period of time that lias elapsed from 
the date of the accident, July 10, 1970, to the present date, 
and in connection with future time as to the evidence of 
pain and sufferiiig, the time that the plaintiff is expected 
to live. He is now 4H. 11 is life expectancy, not the work 
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expectancy, the life expectancy is al>out 24 years. How- 
ever, this, again, is a figure which is composed froni the 
mortality tables, and it may or inay not apply to this 
individual plaintiff. 
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^ ou nrny consider, in eonnectio» with his possible life 
expectancy, the facts in reference to his health, his prior 
injuries and the suitable age to which Le has lived or 
would have lived within the period in question or a figure 
less than that, that is, less than the formal figure. 

Now, the tact that I mention life expectancy does not 
niean that 1 teil you that tin* plaintiH’ is necessarily entitled 
to an allowance for future pain, suffering and disability. 

Xow, with these general instruetions as to the applicable 
law I pass to a consideration of some of the facts in this 
case. Please bcar in mimi, however, that this is only inv 
recollection and it is not to be taken in place of your own 
recollection. It is your duty to consider all of the testimony 
by all of tin* witnesses, both direct testiniony and cross- 
examination, and it is your duty to base your verdict only 
upon the facts which you decide, pursuant to these in- 
structions. 

I may advert to eertain testiniony and may not refer to 
othei testiniony, hut you an* to draw no couelusions be- 
causc of that. 

Xow, 1 mention the plaintiff’s case. PlaintifF here, Kalpli 
Fucci, testified, in substaucc, as follows: 

He has been a longshoreman for approximately 
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28 years. On .July 10, 1970, through a hiring hall, he 
shaped up, as they say, and was assigned to work for this 
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stevedore, l’niveisul, ut Pier (>, Brooklyn, Bush Terminal, 
on the defemlnnt’H ship, beginning at «bout 8:50 a.m., 
under one Kalpli Pano, a gang bons. 

Ho was working in the No. 1 hold. He said that when 
he cipiio aboard and went down to the hold he saw on the 
«leek of that hold sonie bags of seed. He saw seed on the 
Hoor. He said in the shelter deck. 

On his deposition before trial in 1972 he said it was in 
the ’tween deck or the bet ween deck. 

These longshorcmen, 8 or 10 or so thero, were loading 
gener al cargo whicli was being placed aboard on the 
vess«*l by means of a wineh, boom and so forth, and going 
to lunch bet ween 12:00 and 1:00. 

The plaintiff said he slipped at about 2:00 p.m. on 
soiiu- of the seeds on the deck and feil on his left knee 
when he was pushing a big box of general cargo, freight 
or whatever it was. b ’ 

However, soon tiiereafter he walked up the ladder, down 
the gangplank and walked to the timekeeper’s office on 
the pier, reported the incident. 

This was not a report, of course, to the ship. It was a 
report to his own employer. 
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Later, after the rain ceased, the hatch was again 
opened He went down to the hold. But he could not 
renieinber whether he did or «lid not do any w'ork. 

Th 1 *" be retrnced his steps up the ladder, and so on. No 
one else slipped on the job that dav. 

lhe next inorning he was sent to a hospital wherc the 
knee was X-rayed. He told about his pains and disabilities. 

He gave you a lnstory of his visit . to various phvsicians 
a id nientK.ned the operation whicli was prescribed bv Dr 
.Michele on September 29, 72. 
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Jio subsequontly received Home phvsiotherapv 

J ,H n \ l .°™ “ n > "’-2 «I. Exhibitu l, 3 and 3 

! “ «'«'"«rat of tho rato. of pay on different 

daten or different years. 

A m°nth iifter the operation he indicated that the pain 
m hia left knee leaacned hut was not eliminated. 

• ui ! 0ld Jr US W0 have heard ’ about tb <* Polio in his 
nght leg before the accident. 

As I have already related, he declared that no other 
longshorenmn had fallen. 

The type of seed was not stated. 

Ëxeept for a three hour period when he returned to 
uoik for his ernployor, he has not worked since the acei- 
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and he eoneeded tl,at he had not tried to work or had not 
sought any other work. 

•Sonu. vear» a*o he drove a trnek for „ florinf for „ 
\ca, . He now drives his own ear. 

He «aid he eould not reine,nl,er how many days per week 
his eniployinent covered before the accident. 

He said, as I lecall it, that he had been injured some 
1.) or H tin,es before; that he may have injured his left 
knee. I believe there were two aceidents before. 

I r. Oraubard. whose qualifications you heard, testified 
he fust exatnincd the plaintiff on July 20. 1070. He found 

' h( ‘. ,oft k,,P0 ' l'initations on flexion. You 
heaid his diagnosis. He coneluded that the plaintiff was 
temporarily totally disabled. 

•>o I Vtw <,U<, , ntl> V‘ X . , 7 Ó ,,i r 1 th “ Plaintitr 0,1 «eptember 
70, November 2, 70, .lanuary 13, 71, August .11 71 

and January 21, 74. His examinatioiis in each ease were 
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approximately the saim*, with the same result, except that 
thore scenis to have been some definite iinprovement as 
time went on. 

Ihe hospitali/.ation date, as you will rccall, was between 
September 28, 72 and October 21, 72. 

Dr. Michele described the operation. Basically it waR 
the removal of the meniscus, and it appears that therc 

(jkds ól) 

was somt* troublc whioli brought about this eliond jmalaeia 
situation. 

In response to a hypothetical question addressed to Dr. 
(iraubard, he gave it as his opinion that the torn cartilage 
was eaused by the accident of whieh the plaintiflf com- 
plained. Ilowuver, in his opinion, Dr. (iraubard stated 
that he could do other work tlian longshoremcn’s work; 
he could run a car; 1 believe he said In could work on the 
pier. He said that on his examination November 2, 1970, 
the plaintitr was hesitant about any surgery which appar- 
ently the doctor had recommended. 

The authorization by the Labor Department, however, 
wus apparently not grunted. 

Due to the situation» to the right knee and leg coming 
from u prior case of paralysis, he could not make a valid 
estimate of the measurements of the left and right knees 
that might bc eompared, and could not, consequently, 
determine whether there was any atrophy in the left leg. 

Now, the plaintitT makes no claim for hospita! and 
medical expenses except the stipulation for the $0325 
which I have mcntioned. 

I inaj also teil you at this time that you may disregurd 
any reference to this income from guaranteed sources. 
Now, then, the last witness for the plaintiff was 
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Arthur Michele, orthopedie surgeon. He exumined the 
records froni sonie of the other doctors, Dr. Graubard, Dr. 
Kennedy, I)r. Dost and one or two other physicians. 

He exumined the plaintitf for the first time on August 
10, 1972. He diagnosed the plaintitf as having a torn 
horizontal meniscus and an injured patella with this 
situation which has been referred to as resulting from the 
grating ol the unexposed bonos against eacli other. 

As I recull it, however, he said that this pained only with 
extended uses ot the knee for u considerable period. 

On September 29th, after he entered the hospital, he 
performed this operation, and which he described. He 
said it was a successful operation, that the normal time 
for recovery was two to three weeks. There were some 
incidental postoperutive conditions, but none of tkem 
were abnormal and none were caused by the accident. He 
stated that this operation was u cornmon one. 

On December 7, 72, he exumined the plaintitf again, 
Bebruary 14, 73 again. This time February 14, 73, the 
plaintitf told him that he had fallen on the left knee in 
January 73. Other occasions were March lat, 73, Mav 
17, 73, August 9th and October 3, 1973. 

In the bitter period of these examinations he commented 
that the plaintitf was improving. He said there 
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is some osteitis resulting from the rubbing of the bones 
after the knee operation, and he stated that, among other 
things, the plaintitf could do any sedentary work. 

A hypothetica! question addressed to Dr. Michele stated 
that the accident of .luly 10, 1970 was u competent produc- 
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ing eause of tin* conditions which he found and necessi- 
tated the operation. 

Af tor the operation, !)r. Michelo stated plaintitf could 
not do the work of a longshorenmn if it involved walking 
up and down ladder* or up and down steps, hut he could 
do work of a longshorenmn ashoro. 

Andyou will recall that he stated that the delay in the 
open tion was the eause of the eontinuanee of pain. 

You will also recall that he discusscd the effccts of the 
osteitis of the right leg and indicated that to some extent 
it atfeeted the use of the left. 

In Murch 197.1 he noted that plaintitf was progressing 
satisfactorily and, again, that he was capable of working 
on the stringpiece, that is, on the pier, or drivh'g a car, 
di iving a Ili-Lo machine if the pedal was operable by the 
right leg. 

In some prior knee injury the plaintitf had been unable 
to work for 16 or 17 weeks. 

You have various exhibits which you may look at; 

(jkds 54) 

jou may call tor all of tl*..* oxhibif or for particular 
exhibits. 

And so, to briefly summurize this situation—you nmke 
your own suinmary; j ani mcrely suggesting this as factors 
to be considered—plaintitf claims that there were seeds 
on the floor and that they constituted a hazard; that he 
feil on thein this one time, although he had not fallen on 
any of the seeds during the entire morning; that these 
were tin* eause of his accident. 

The defendant points out that there was no proof that 
a hazardoiiH condition existed, that men had worked there 
all day, some H or 10 of thein, that not one of them had 
fallen. 
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A« to the damuges, the defendants point out that the 
plaintiff could work as f have attompted to narrate. and 
that as a matter of mitigation of damages plaintiff has 
failcd toattenipt to work in theareas in which his physician 
said he might. 

Xow, so niuch for iny résumé of the testimony. Your 
own recollection obviously must prevail. 

If 1 have nientioned ccrtuin things and not mentioned 
others, there was not an attempt on my part to either 
emphasize or minimize. It is your duty to consider all of 
the testimony, both direct and cross, for all of the wit- 
nesses, 

(jkds 55) 

and if perchance I have made any reference to the testi¬ 
mony with which you do not agree as having been the 
actual facts as presented, you are to have no hesitar.cy in 
diKi ogaiding rny statement and relying on your own. 

You, as I have said, time and time again, are the sole 
and exclasive judges of the facts. How do you determine 

the proof ? How do you appraise the credibility of wit- 
nessesf 

Well, you have to use your own good comir.on sense. 
You saw these witnesses on the stand. You heard their 
statements. And you may ask yourselves how did the 
witnesH impress you! That means that you have to base 

your characterization of his testimony upon common 
sense. 

You may also take into consideration the interest which 
a witness has. Obviously t!:e plaintiff is an interested 
wit ness. He is the one who will profit most by a successful 
case. However, interested witnesses are not necessarilv 
unworthy of belief. Tt i«, however, one of the factors which 
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you must consider, and consequentie you may cxamine his 
tcstiinony neverthelcsR and give such weight and credibility 
to it as you think it warrants. 

I speak briefly on inedical tostimony. You have heard 
two inedical witnesses. Xow, the opinion of a doctor or 
physieian as to the condition of a patiënt may be based— 
may lx* based—ontirely on objective svmptoms revealcd 
thru 

(jkds 56) 

observation, examinations, tests or the opinion may be 
based entircly upon subjective, that is, mental obsèrva- 
tions by the plaintilf himself or statements by the plaintiflf 
as to whether or not he feels pain. 

To the extent that any opinion of a physieian so testify- 
ing is based upon subjective statements to hira by the 
patiënt, the jury may considu. me trustworthiness of such 
statements by his patiënt in determining the weight to be 
given the physieian’s opinion. 

The experts are asked to assume certain facts, and on 
the basis of those assumplions they give opinions. If you 
find from the cvidence that such expert testimony has 
been based on an assumption of facts which are not estab- 
lished to your satisfaction you may give the opinion such 
weight as jou think it deserves or you muj r disregard it 
completely. 

Xow, you ca me into the jury box in this case, I believe 
it was the middlc of last week, at least, and anj' view bj r 
jou, any facts about the case by j’ou were, of course, not 
known at that time. What j’ou know about the case at the 
present time should have been heard only from the wit¬ 
nesses or the exhibits submitted in this courtroom. Your 
final determination of the facts must be so based. 
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Kac-h of you as you roti re for your deliberations is 
expected to cxcliange views with your fellow jurors as 

(.jkds Ö7) 

you deliberate, and the» you are expected to discus* aud 
to consider the ovidence, to listen to the argumonts of your 
tellow jurors, to express your own opinio» and coine to a 

sX| U o°H “ d / ,POn <h< ‘ factH Hud reach agreement 
soiely on the evidence. 

} 0U “ re " ot |° - vicld > however, simply because you are 
outnumbered. 5 ou should votc with the others onlv if 
\ou conelude that o» the evidence and the law that it is 
the correct way to decide this case. 

On the other hand, you should not hesitate, if vou are 
convinced by a fellow juror, to change your point of view 
i > ou beleive it to have been erroneous. 

all^x CaCh “ VCrdiCt iM thi8 Case lt n,U8t be unanimous by 

Xow ï say this to you in the light of the solemnity of 
the oath wh.eh you took at the beginning of this case. 
Bo h of these parties who are now before vou-I respect- 
fully refer to the plaintitT and the shipping company-are 
entitled to even-handed justice. They stand equaUy before 
> ou. Synipathy, bias, or prejudice play no part ^n vour 
determination of this matter. The fact here that the 
Plaintifl .s an mdividual and that the defendant is a 
corpora ion must rnake no ditference to you as vou ap- 
proaoh this case. Your duty is to decide this cas‘e fairly 

(jkds 58) 

impartially. 

( T pon re<|uest to the ( 


'mirt by a note in writing, signed 
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by \ oui fomiinn, and if you believe it te» be rcasonably 
neccssary, you muy ask the ('ourt to have any portion of 
the testimony read. You inay also ask to examina any or 
all of the exhibits reeeived iu evidence. 

I want to emphasize this, Mr. Forenian, that in sending 
•ui\ notes to the ( ourt, at 110 time should you volunteer 
any information concerning your deliberations on a pro- 
posed verdict. In other words, you are not to teil me how 
you stand, for example. 

I have prepared a special verdict. I ask the Clerk to 
give the original basic copy to the foreman and to give a 
copy to the other five jurors. 

Mr. Foreman and members of the jury, 1 call your at- 
tention, particularly the foremun, to question Xo. 4 in 
which there is an insertion, so that 4|b] reuds, I believe: 

“If your answer to 41a| is yes, to what award, if any, 
is plaintiff entitled for pust lost wages”, with a dollar 
sign. 

And to question 6|b|, another insertion—it is not made 
on the copies of the live—(>(b 1, “If your answer io 6[a] 
is yes, to what award is pluintitT entitled therefor?” 

And a similar insertion in 7|b] which will make 
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it read, “if your answer to 71 a] is yes, to what awurd is 
plaintiff entitled therefor?” 

All of th * special verdict questions must be answered 
only after you consider or only in connection with your 
consid. ratio» of the instructions which I gave you during 
the course of this charge. 

Xow you are to roti re to deliberate in socret. After you 
have returned your verdict—And you should agree'on 
each answer. of course; you must agree. 


Charge of the Vuurt 

Aftcr yuu have turned your verdict in, you wiil have 
completed your duties in this eourt on this case, and 
a though I do not order it, I reconunend (hal you do not 
ai wer any questions of any individual with respect to how 
you did it and what you did or what you thought or 
anything relative to your work here. 

Now, the case is submitted to you, and 1 believe that each 
ot you wil] live up to your oath of office. 

is there any exceptionf Mr. Lassotf'? 

Mr. Lassoff: Yes, your Honor. 

The Court: 1 may as well excuse the alternate. You are 
excused. You may go. Oet any papers or effects that vou 
have in the jury room. 

" hut is the instruction as to this jurorf 

The ('lerk: He is to report back to room 109. 

(jkds 60) 

ïhe Court: At this time? 

The Clerk: Yes. 

The Court: Tlien go back to room 109. The other six 
who are to deliberate will remain in the jury box, and 
you are in charge of the deputy marshals who sit in the 
iear, the lady und the other one is there. 

\ou will excuse me as you remain for further instruc¬ 
tion. 

I In the robing room | 

The Court: All right, Mr. Lassoff. 

Mr. Lassoflf: Your Honor churged that as a necessitv 
lor the plaintitf to recover he would have to show that 
the defendant failed to warn or failed to correct the condi- 
tion. I think you speeifically took “failed to wan ” out 
of this case—Mr. Kimball and mysel.’ -and he withdrew 
Ins request of charge on that basis. 
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The Court: 1 don’t knovv. Did he! If you did- 

Mr. Kimbali: Excuse me, your Hoiior, your qucstiou 
is what ? 

1’he Court: Well, you heurd Mr. Lussoff. He says tliat 
I charged, and 1 1 bink I did—I think it is point 3 ander 
negligeuce. 

Mr. Kimbali: Vour Honor, I liave no ohjection whutso 
ever if your llonor wishes to, in response to 

(jkds 61) 

Mr. Lassoff’s suggestion, go out there and teil this jury 
that there is no duim by the pluintitT tliut there was any 
tailure to warn by the defendunt. llow tliat is going to 
help the pluintitT I don’t know, luit if that is what Mr. 
Lussoff wants, 1 don’t object to it. 

Mr. Lassoff: No, that is not cxuctly what 1 want. 1 
want- 

The Court: Well, what do you want? 

Mr. Lassoff: All right. Withdraw that, your llonor. 

Secondly, your Honor- 

The Court: You withdraw this request. 

Mr. Lassoff: 1 withdraw this request. 

The Court: Do you want me to mako that statement? 
Mr. Lassoff: No, your Honor. 

The Court: All right. What else is there? 

Mr. Lassoff: Seeontl, you gave the wrong umount in the 
medieal stipulation, your Honor. The correct amouut is 

+6,521.00. You churged- 

The ('ourt: What did I suy ? 

Mr. Lassoff: 6,521.05 

Mr. Kimbali: I don't care about that. I don’t want to 
uccentuate that aspect of the case. I don’t care what the 
jury brings in, whether they bring in 61 or 63. 

The Court: Maybe counsel does. That is the point. 


( 
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(jkds 62) 

Mr. Lassoff: I do. 

Ihe Court: It in more*. He* suys it is mort*. I don’t 
recall. 

Mr. Lassotf: 1 had it written down specilically u« 
6,521.05. 

The Court: 1 have written down here—1 tliiuk I nmy 
have eiied «ome in the trunscriptiou. I have on my note 
6,325, in the charge. I will make it 6,521. It i« ju«t a 
correction, that is all. 

Anything elaef 

Mr. Lassofï: \es, your lionor. I specilieully ooject to 
youi churge that if the eondition compluined of wu« cuused 
solely by the pluintifT or his fellow longshoremen then the 
«hip owner would not be responsible for negligence. It 
is my poHition that if that eondition or lade of care existed 
for enough time «o that constructive notice eould be had 
of that eondition the defendant «hip owner would still be 
responsible for negligence. 

Mr. Kimbull: I think your Houor charged as close to 
verbatiin of the Spano Case as you ihould, and I would 
think that your charge is entirely correct in light of the 
Spano decision. 

The Court: I decline to charge. 

Anything else? 

(jkds 63) 

Mr. Lassotf: Your lionor also stated as a matter of 
tact two things: One, that nobody else had slipped that 
day. The testimony is they had slipped and slid all day; 
nobody else had tallen. In other areas you did say “tul¬ 
len”. The tirst time you used the word “slipped.” Other 
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linies you suid “lallen”. The lirst time you used it you 
just suid “slipped”. 

Mr. Kimbull: 1 don't think thut there’s euough of a 
misstatement there, if any, to justify emphusizing thut 
aspect of the case by any correction, in view of the fact 
that your Honor not once, which is all that is required, 
hut at least three or four times gave the cautionary in- 
struction to this jury that no matter what you suid by wuy 
of factual recitation it was their memory and solely their 
memory. 

The Court: Yes, 1 don’t think it is material. 

Mr. Kimhull: So that cleanses any error that you might 
have made, assuming arguendo, that you mude any. 

Mr. LassoiT: Your Houor also said that there was no 
proof of future pain and suffering. 

The Court: I did not. 

Mr. LassoiT: I heard it speeifically, your Honor. 

The Court: Xo, I didn’t. I said that the proof of future 
pain and sutïering, in generul, must corne from a 

(jkds 04) 

physiciun who can prophesy or is competent. 1 did not suy 
that there was no proof. That object ion is overruled. 

Mr. LassoiT: Do you want to go to other people’s ex- 
ceptions or do you want to go to my requests? 

Mr. Kimhall: I have no excoptions or re(juests. 

Mr. Heide!: Nor do 1, your Honor. I have no excep- 
tions, no requests. 

The Court: I don’t go over requests again. 

Mr. LussolT: Your Honor has failed to charge sotue of 
my requests and I would like t<» inake them on the record. 

The Court: If you made them before they are applicable 
and they ure on the record. 11’ it is something new now, 
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you havo to mako it now. I ani nut going to go over 
your requests u second time. You had ono shot at it. 

Mr. I aissofl: \\ oll, your Honor has rofused exeept as 
churgcd to this request and I can oidy mako tho oxooption 
at this time. 

1 asked your Honor to charge t hut a longdioroman doos 
ïïot assume tho risk of ncgligonco of defondant ship owner 
or tho unseaworthincss of the vossol. Assumption of risk 
is »o defonsc in oases of aooidonts hasod on nogligcuce or— 

Tho Court: I think I havo, in effect, churged that. 

Mr. Kimball: Jt would bo redundant, tho more so 
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becausu there liever was any defense pleadod or claimed 
hore of assumption of risk. The only aflirmativo defense 
pleaded or claimed was that of eontributory ncgligonco, as 
to which your Honor has given adequate charge. 

The Court: That is my ruling. 

Mr. Lassoff: Fine, your Honor. 

One other thing, your Honor: In going over these special 
verdiets, your Honor skippod from 4|b| to 6[b]. There 
is under 5[b| also a blank to bo lilled out and undor 
5[c]- 

The Court: Wait a minuto. Lot me look. 

Mr. Kimball: No, your Honor, I think there is some 
mislending. You ulreudy have in your special verdict on 
the third sheet thoroof tho instructions which wcre in- 
serted later in 5|b|. In other words, it is already typod 
in. “If your answor to 5|a| is vos, thon go on to |b| 
and [c|”, otherwiso don’t. 

Tho Court: It is elear. 

Mr. Lassoff: All right. 

The Court: All right. let’s go. 

t In open court | 
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The Court: I helieve 1 made an arithinetical mistake in 
reference to the stipulation relative to the physician's 
expenscs or the expenses for a physieian. 

(jkds 05A) 

$(5,521 is correct, is it not, instead ei wliat I said? i «hink 
I said 63. in any cvcnt, it is $6,521. 

Xow you may retire. You are in charge of the deputy 
marshals. 

(Jury retired at 3:15 o'clock p.m.| 


Court Exhibil 5, Related Collo<|uy and Charge 
• • • 

(420) 

(In the robing room.) 

The Court: 1 will read the note whicli I will ask the 
clerk to mark as a Court’s exhibit. 

“ 'Mease clarify, are we to decide it' the accident occur- 
red as described hy Mr. Fucci or are we (o assume timt 
the accident did occur and then merely decide if the de- 
fendant is responsihle foi the assumed accidentf” 

This almost rcquires a repetition of the charge. 1 think 
I should say someth.' g like this: 

lt is for yoti to detern.ne whether the accident did occur 
as described by Mr. Fucci, and then you are to decide if 
the defendant was responsihle eiilier hy ncghgence or hy 
unseaworthiness for the said accident. 

Do you agree with that, Mr. Lassoff? 


V' 


w 

& 
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(■ourt I’jj'hibit .•>, Reluted Colloquij oud ('lioigi: 

Air. LassofT: Yes, your lloiior. 

The Court: Mr. Kiniball. 

Mr. Kiniball: Yes, your ilonor, pointiug out to tlicin that 
if they are nol persuadcd that the accident «lid oocur in 
the manuer dcscribcd by the plaintiff, then that is the end 
of the case, and they are ohliged to bring in a verdict 
for the defendant. 

The Court: I shall enlighten theni on that. 

Mr. LassofT: I object to that. 

The Court: They will proceed with the statement 
(427) 

as given in the special verdict. 

Mr. LassofT: Riglit. 

The Court: And that includcs everything. 

Mr. LassofT: That I won’t object to. 

The Court: But I’m going to say wliat I just said. In 
fact, I will have the reporter read wliat I said in order 
that there may bc no variation. 

Let’s go. 

(In open court, jury present.) 

The ( ourt: Mombers ot tue jury, I received your note 
which reaüs: 

I lease clarity, are we to decidc if the accident occur- 
ied as described by Air. hucci or are we to assuine that 
the accident did occur and then nierely decidc i? the de¬ 
fendant is responsible for tüe assuined accident f” 

Well, I dictutcd soiiiethiug to the reporter and I will 
ask hiin to read it, then I will supplement. 

(Reporter read to the jury.) 


Court hxhibil ,j. livlatvd Culloqiiij and Charge 

The Court: Yes. Have you the special verdict here, 
auy of you? II not, let me read to you the lir.st question, 
and that was as follows: 

“lias plaintitl proved by a fair preponderance of the 
credi 1)1 o evidence that defeiidant was ncgligcut in any 
respect due to the presence of seeds on the deck of 

(42K) 

the S.S. Musi Lloyd as the same existed on ,luly 10, 1072“ 
—that is the first thing you have to deeide —“and that 
such negligenee was a proxiniate eause in whole or in part 
of au accident which plaintitl claims to have sustained on 
July 10, 1970 f” 

“Answer yes or no.” 

Then you proceed to Question 2, and you deeide the 
same thing with respect to unseaworthiness. The instrue- 
tions, I believe are clear. 

You are not to assume that uil accident occurred as 
described by Mr. t 1 ucci. It is the barden of the plaintitl' 
to prove that that did take place. 

That s uil. Xow go back and see it you eau detormine 
these matters. 

(At 11:0ü u.m., the jury retiied to continue their deliber- 
ations.) 

(Xote from the jury marked Court’s Kxhibit '>.) 

(In open court, jury present.) 

The Court: Call the ioll. 

(Roll call taken, all jurors present.) 

r l’he Clc k: Mr. Foreman, have the jurors agreed upon 
a verdict f 

The Foreman: Yes, we have. 


V 
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The ('lork: How do you «ml to Question No. 1 * 

(429) 

The Foreman: No. 

I? 6 ^ lerk: How do Jou Anti to (Juostion No. 2' 

Ine horenian: No. 

The Coii rt: That is all that is necessary. 
itf W y0 " get tJu ‘ s,JL * ciul veidi <* and lot the Court havo 

T, io Clerk; I.adios and gentlemen of the jury, listen to 
.V0»r vcrd,c, as it stand» recorded. Vou Jy t'o Quortio,, 
• O. 1, 110 , and to Queetion Xo. 2, no, and so eay you alt. 
(Affirmative response.) 

The Court: Poll the jury. 

fht Clerk: Cadies and gentlemen of the jurv listen to 
>our verdict as it stands recorded. You say you fi„d to 
Question No. 1, no; to (juestion No. 2, no. 

(Each juror, upon being asked by the Clerk “Is that 
your vordiotl” answered in tho affirmative.) 

rite Clerk: The jury is polled, your Honor. 

Tho tornt: Very well. The jnrors are excused uil), 
the thatike of the Court for renderin* u verdi“t “iiÜ 

,ta i»-truc,ion- are 

ïï: Court: ^tou sr z,',r;„ Honor - 




74a 


Special Verdict Re Liability and Dainages 

1. Has plaintiff proved by a fair preponderance of the 
credible evidencu thut dcfendant was negligent in any 
respect duo to the presence of soeds on the de^k of the 
hold S.S. Minsi Lloyd as the sarne existed on July 10, 1970 
and that aueh negligence was a proximate cause, in whole 
or in part, of an accident which plaintiff claims to have 
sustained on July 10, 1970! 

J 


Yes No 

Proceed to question 2. 

2. lias plaintiff proved by a fair preponderance of 
the credible evidence that the S.S. Musi Lloyd was unsea- 
worthy in any respect due to the presence of seeds on the 
deck of the S.S. Musi Lloyd as the name existed on July 
10, 1970 and that such unseaworthiness was a proximate 
cause, in whole or in part, of an accident which plaintiff 
claims to have sustained on July 10, 1970! 

y 


Yes No 

If your answer to either question 1 or 2 is “Yes,” 
proceed to question 3(a). 

If your answer to both questions 1 and 2 are “No,” 
omit all furtber questions and sign the Special 
Ven. ‘et on the lust page. 

3. () Has dcfendant proved by a fair preponderance 

of the credible evidence that negligence on the part of 
plaintiff contributed, in whole or in part, to an accident 
sustained by plaintiff on board the S.S. Musi Lloyd on 
July 10, 1970* 


Yes No 

If your answer to question 3(a) is “No,” omit 
question 3(b) and proceed to question 4. 









^ l>< (ial l ml iet Itc Liabilitfi and Da magen 

'*• (b) If your anawer to queation 3(a) ia “Yea,” to 

what extcnt did plaintiff’a own negligence contribute to 
hia accident f (Expreaa in ternis of a percentage) 


Proceed to queation 4. 

4. (a) lias plaintiff proved by a fair preponderance of 

the credible evidence that aa a reault of the accident of 
•hily 10, 1970 he auatained damagea conaiating of paat loaa 
of wageaf 


Yea Xo 

4. (b) To what award, if any, ia plaintiff entitled for 

paat loaa of wageaf 


Proceed to queation 5. 

5. (a) Haa plaintiff proved by a fair prepondcr- 

ance of the credible evidence that aa a reault of the acci¬ 
dent of July 10, 1970 he ia reaaonably cortain to auatain 
damagea conaiating of future loat wageaf 


Yea Xo 

If your anawer to queation 3(a) ia “Yea,” anawer 
ó(b) and 5(c). 

If your anawer to queation ó(a) ia “Xo,” omit 5(b) 
and 5(c) an<l proceed to queation 0. 

3. (b) What ia the umount of th > average annual loaa 

of future wagea aa a reaul* of the accident of July 10, 
1970 f 

$■ 


per annuni 
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5. (c) \Yhat is the nuinber of years in the future during 
which this average annual loss of future wages will con¬ 
tinue as a result of the accident of July 10, 1970 f 

- years 

6. (a) Has plaintiff proved by a fair preponderance 
of the eredible evidence that as a result of the accident of 
July 10, 1970 he sustained damages cousisting of past 
pain, sutfering and disabilityf 


Yes No 


6. (1)) To what award is plaintiff entitled therefor! 


Proceed to question 7(a). 


$■ 


7. (a) Has plaintiff proved by a fair preponderance 

of the eredible evidence that as a result of the accident of 
July 10, 1970 he is reasonably certain to sustain damages 
cousisting of future pain, suffering and disabilityf 


Yes No 


7. (I)) To what award is plaintiff entitled therefor? 


Proceed to question 8. 


$■ 


8. (a) Has pluintitf proved by a fair preponderance 

of the eredible evidence that as a proximate result of the 
accident of July 10, 1970, he sustained damages cousisting 
of past medical expensasf 


Yes No 

(b) To what award, h any, is plaintiff entitled therefor? 

$ - 


SIGN THE SPECIAL VERDICT ON THE LAST PAGE 
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